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I.

INTRODUCTION

Two subjects that have received a tremendous amount of attention in recent years are the alleged inadequacy of lawyering 1
and the very large increase in the amount of litigation. 2 Some
1. See, e.g., A.B.A., Final Report and Recommendations of the Task Force on Professional Competence (1983); Final Report of the Advisory Committee on Proposed Rules for
Admission to Practice, 67 F.R.D. 159 (1975) (Report of the Clare Committee)
[hereinafter Clare Committee Report]; Final Report of the Committee to Consider
Standardsfor Admission to Practice in the Federal Courts to the Judicial Conference of the
United States, 83 F.R.D. 215 (1980) (Report of the Devitt Committee) [hereinafter
Devitt Committee Report]; Final Report of the Judicial Conference Implementation
Committee on Admission of Attorneys to Federal Practice (1985) (Report of the King
Committee) [hereinafter King Committee Report]. One commentator characterizes the concern about the issue as the "competence movement." Garth, Rethinking the Legal Profession's Approach to Collective Self-Improvement: Competence and
the Consumer Perspective, 1983 Wis. L. REV. 639, 644. A past president of the
A.B.A. called competence "the single dominant issue of the '80's." Brink, Enhancing Lawyer Competence, 67 A.B.A. J. 265, 265 (1981); see also Frankel, Curing
Lawyer's Incompetence: Primum Non Nocere, 10 CREIGHTON L. REV. 613 (1977);
Schwarzer, Dealing with Incompetent Counsel-The Trial Lawyer's Role, 93 HARV. L.
REV. 633 (1980); Report of the Commission on Professionalism to the Board of Governors
and the House of Delegates of the American Bar Association, August, 1986, 112 F.R.D.
243 (1987) [hereinafter A.B.A. ProfessionalismReport]; Cook, A.B.A. Study Says Lawyer's ProfessionalismHas Declined, NAT'L L.J., Aug. 4, 1986 at 10, col. 2.
2. See Sofaer, Sanctioning Attorneys for Discovery Abuse Under the New Federal
Rules: On the Limited Utility of Punishment, 57 ST. JOHN'S L. REV. 680, 717 & n.152
(1983) ("[D]istrict judges each received an average of over 400 new civil filings
during the fiscal year ending June 30, 1982."); This represents an increase of
100 over the figure for 1979. Note, A Lawyer's Duty to Reject Groundless Litigation,
26 WAYNE L. REV. 1561, 1561 n.2 (1980) ("[C]aseload in federal court rose 77%
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observers have maintained that at least part of the latter problem
is caused by the former, that incompetent and unethical lawyering
has contributed to excessive litigiousness in the United States. 3
Thus, the argument goes, if we could curb frivolous litigationthe purposeful misuse of the judicial processes and the negligent
or incompetent use of litigation-the overall pressure on court
dockets would be ameliorated.
These societal concerns about improper lawyering and supposed litigiousness came together in a recent amendment to Rule
11 of the Federal Rules of Civil Procedure. 4 In 1983 this rule was
from 1940 to 1960. This figure increased to 106% from 1960 to 1975."); see also
KiKham, Problems of Complex Civil Litigation, 83 F.R.D. 497, 499-50 (1979) (Antitrust cases increased from 929 in 1970 to 1431 in 1975 (a 60% increase) and
securities cases increased from 1211 in 1970 to 2408 in 1975 (nearly a 100%
increase)); see generally ADMINISTRATIVE OFFICE OF THE U.S. COURTS, REPORTS OF
THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES HELD IN

WASHINGTON, D.C. 227-488 (1984) (Annual Report) [hereinafter ADMINISTRATIVE OFFICE OF THE U.S. COURTS, ANNUAL REPORT] (statistical analyses of court

cases over time); Lindsey, Businesses Change Ways in Fear of Lawsuits, N.Y. Times,
Nov. 18, 1985, at AI, col. 2. But see Daniels, Ladders and Bushes: The Problem of
Caseloads and Studying Court Activities Over Time, 1984 AM. B. FOUND. RES. J. 751;
Galanter, Reading the Landscape of Disputes: What We Know and Don't Know (And
Think We Know) About Our Allegedly Contentious and Litigious Society, 31 UCLA L.
REV. 4 (1983) (challenges to the popular conceptions of a litigation explosion).
3. "The dramatic rise in litigation in the last decade has led trial judges to
conclude that indulgent toleration of lawyers' misconduct is simply a luxury the
federal court system no longer can afford." Eash v. Riggins Trucking Inc., 757
F.2d 557, 565 (3d Cir. 1985); see Burger, The Special Skills of Advocacy.: Are Specialized Trainingand Certification of Advocates Essential to Our System ofJustice?, 42 FORDHAM L. REV. 227 (1973); see also Kaufman, Streamlining the Federal Courts, N.Y.
Times, June 16, 1985, at E21; Wager & Miller,JudicialPower in New York-A Myth
Waiting to Happen, N.Y.L.J.,July 15, 1985, at 2. (because of increase in number of
lawsuits, courts must penalize baseless litigation).
4. RobertJ. Carter, United States DistrictJudge, has said: "I think that it is
fair to say that the 1983 amendment to Rule 11 is part of an effort to reduce
delays and expenses in litigation, and to dam the flood of litigation that is threatening to inundate the courts." Carter, The History and Purposes of Rule 11, 54
FORDHAM L. REV. 4, 4 (1985). Rule 11, as amended, is as follows:

Rule 11. Signing of Pleadings, Motions and Other Papers;Sanctions
Every pleading, motion, and other paper of a party represented by an
attorney shall be signed by at least one attorney of record in his individual name, whose address shall be stated. A party who is not represented by an attorney shall sign his pleading, motion, or other paper and
state his address. Except when otherwise specifically provided by rule
or statute, pleadings need not be verified or accompanied by affidavit.
The rule in equity that the averments of an answer under oath must be
overcome by the testimony of two witnesses or of one witness sustained
by corroborating circumstances is abolished. The signature of an attorney or party constitutes a certificate by him that he has read the pleading, motion, or other paper; that to the best of his knowledge, information,
and belief tIe,

isgUUd giound to sutoUJit it,

and

th,. it i

.io T-

po.sedf. delayformed after reasonableinquiry it is well grounded in fact and is
warrantedby existing law or a goodfaith argumentfor the extension, modification,
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amended to make it easier for a federal court to conclude that a
lawsuit or a motion was baseless and to mandate the imposition of
a sanction on the offending person. Such a rule, the drafters hypothesized, would discourage the use of "dilatory or abusive tactics," deter frivolous lawsuits and thus "streamline the litigation
process." 5 To apply amended Rule 11, a court would assess the
lawyer's performance under the rule's slightly refined set of criteria. Although the drafters spoke only of their concern to reduce
the quantity of baseless litigation, one may reasonably conclude
that an unstated secondary objective was to improve the level of
lawyering competence and ethics. For if lawyers more deftly,
proficiently and ethically use the litigation process, this will reduce the number of baseless litigation actions and thereby relieve
the pressures on the federal courts' docket. Or, at least, this is
the implicit premise underlying Rule 11.
This article examines how the courts have applied amended
Rule 11 and to what ends. The rule greatly expands the opportunities for federal courts to evaluate lawyering competence and
ethics. I look closely at the language and stated purposes of Rule
11 and at what the courts have actually said about and done with
the rule. 6 But my particular concern, which I approach from my
or reversal of existing law, and that it is not interposedfor any improperpurpose,
such as to harass or to cause unnecessary delay or needless increase in the cost of
litigation. If a pleading, motion or other paper is not signed, it shall be
stricken unless it is signed promptly after the omission is called to the attention of
the pleader or movant. o,
ois
..d with intenst to dssfiat the. pau
e o this
uIk, it issay be
as sals and falac anid the action mssay p. e.d as
tn. pt~ads ma sau ti at_ vd. F0. a wilful Violation
Stlsuuls of this
i&ans attn 7 uay
mi be subjctedrss to aps ppiate dzsciplinas
ac.tin~.
.I la
i iomay be" .taken
f acasdalo
os usdes
"inattm i5sinacs
... n
.

If a pleading, motion, or other paper is signed in violation of this rule, the court,
upon motion or upon its own initiative,shall impose upon the person who signed it,
a representedparty, or both, an appropriatesanction, which may include an order
to pay to the other party or parties the amount of the reasonable expenses incurred
because of the filing of the pleading, motion, or other paper, including a reasonable
attorney 'sfee.
97 F.R.D. 165, 196 (1983) (new matter italicized; deleted matter lined through).
5. 97 F.R.D. 165, 198 advisory committee's note (1983).
6. There have been numerous articles and studies about the impact and
meaning of Rule 11. S. KASSIN, AN EMPIRICAL STUDY OF RULE 11 SANCTIONS
(1985); Sanctions: Rule 11 and Other Powers (A Project of the Federal Procedure

Committee, ABA) (1986) [hereinafter Federal Procedure Committee]; see
Cavanagh, Developing Standards Under Amended Rule 11 of the Federal Rules of Civil
Procedure, 14 HOFSTRA L. REV. 499 (1986); Miller, The Adversary System: Dinosauror
Phoenix, 69 MINN. L. REV. 1 (1984); Nelken, Sanctions Under Amended Rule IISome "Chilling" Problems in the Struggle Between Compensation and Punishment, 74 GEO.
L.J. 1313 (1986); Parness, Groundless Pleadings and Certifying Attorneys in the Federal
Courts, 1985 UTAH L. REV. 325; Schwarzer, Sanctions Under the New Federal Rule

11-

Closer Look, 104 F.R.D. 181 (1985); Note, Plausible Pleadings: Developing
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combined perspective as a clinical teacher and a civil procedure
teacher, is the secondary impact which this rule might or could
have on improving the general quality of lawyering. The central
question here is whether the judiciary ought to be performing the
task of assessing lawyering competence and ethics. And if not,
are there alternatives which might facilitate more effectively both
the improvement of lawyering and the pursuit of the stated goal
of Rule 11-to deter frivolous litigation.
After summarizing the premises and stated objectives of Rule
11, I go on to discuss the drafters' attempt to clarify Rule 11 lawyering criteria (Part II). While neither the language of the rule nor
the advisory committee's notes is especially clear, the courts nevertheless have cut through the ambiguities and generally simplified the rule by applying an objective standard: if the mythical
"reasonable lawyer" would have filed the paper, it is not frivolous
and therefore not a violation of Rule 11. I offer a different, tripartite, analytical framework for purposes of looking both at the
rule's evaluative function and later at the possible misuse of the
rule. I then illustrate the unstated evaluative function of Rule 11
in the last section in Part II. In Part III, I review non-Rule 11
situations in which courts have been called on to evaluate lawyers'
present or past competence and ethics. I do this to point up the
substantial expansion of the evaluative function that Rule 11 has
occasioned and to contrast the quite liberal potential use of Rule
11 with the much more circumscribed situations in which courts
can use non-Rule 11 vehicles to assess lawyering. And then in
examining how Rule 11 has actually been used (Part IV), I discuss
both the purposes of procedural rules generally, and the ways
Rule 11 goes beyond those goals. There are two principal ways in
which Rule 11 can be misused: when sanctions are applied to discourage radical or creative lawyering, and when they are used
simply to make it easier for a court to reach or support its primary
legal conclusion. I consider those adverse consequences of Rule
11. In the next section (Part V), I look briefly at other ways, besides Rule 11, which might be used to improve lawyering. 7 In
Standards For Rule 11 Sanctions, 100 HARV. L. REV. 630 (1987) [hereinafter Note,
Plausible Pleadings]; Note, Reasonable Inquiry Under Rule I I-Is the Stop, Look and
Investigate Requirement a Litigant's Roadblock?, 18 IND. L. REV. 751 (1985) [hereinafter Note Reasonable Inquiry]; Note, Civil Procedure: The Demise of a Subjective Bad
Faith Standard Under Amended Rule 11, 59 TEMP. L.Q 107 (1986) [hereinafter
Note, Civil Procedure].
7. Few of the proposals for improving lawyering have been implemented.
See King Committee Report, supra note 1, at 16 (pursuant to the Devitt Committee Report, supra note 1 (experimental lawyer improvement programs were es-
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particular, I consider whether the bar's disciplinary authorities
could not be performing the same evaluative functions now being
performed by the federal courts pursuant to Rule 11. And finally,
I offer some suggestions for changing the Rule 11 procedures
(Part VI) in ways that would satisfy my concern that the courts
generally stay out of the business of unnecessarily evaluating
lawyering competence. My proposal combines peer review responsibilities with the Rule 11 evaluative functions and places
them in a committee or panel that would replace the court as the
primary vehicle for enforcing Rule 11.
II.

RULE 11 As VEHICLE TO DETER FRIVOLOUS LITIGATION
A.

Premises and Goals of Amendment

The 1983 amendments to Rule 11, together with some other
changes to the procedural rules effected at the same time, were
intended to make the judicial mechanisms for deterring abuses of
the system more effective. 8 By trying to clarify the standards in
Rule 11 for acceptable lawyering behavior, the drafters expected
that courts would become less reluctant to impose sanctions,
thereby deterring the filing of baseless litigation and ultimately,
lessening the burdens on the courts. 9 To further assist the courts,
the drafters mandated sanctions, but preserved discretion in the
courts as to what the sanction would be. The drafters also cautioned that the purpose of the amended rule was not to chill creative lawyering or to produce excessive satellite litigation.' 0
Implicit in the drafters' notes is the supposition that there is
too much litigation and that some portion of it is due to baseless
or frivolous lawyering. Neither of these two premises, however,
has yet been universally accepted despite the fact that much has
tablished in thirteen district courts. The King Committee Report discusses the
varied success of the experiments.)); see also Allen, It WasJust an Idea, CAL. LAW. J.
1986, at 16. For one rare example of a longstanding program for lawyer improvement, see Spears, Federal Court Admission Standards-A 45-Year Success Story,

83 F.R.D. 235 (1979).
8. For text of Rule 11, see supra note 4. In addition to Rule 11, amendments to Rules 16 and 26 were effected in 1983. A theme of all of these amendments was to increase the use of sanctions for any abuse of the litigation process.
See Cavanaugh, The August 1, 1983 Amendments to the Federal Rules of Civil Procedure:
A CriticalEvaluation and a ProposalforMore Effective Discovery Through Local Rules, 30
VILL. L. REV. 767 (1985); Miller, supra note 6.

9. 97 F.R.D. at 198 advisory committee's note. There is serious question
whether the drafters achieved their objective of clarifying the standards for the
application of Rule 11. For discussion of this proposition, see infra notes 44-61
and accompanying text.
10. 97 F.R.D. at 199, 201.
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been written about the so-called litigation explosion.'' This is
not the place to try to resolve the debate of whether Americans
are too litigious or, indeed, what the causes are of the increase in
the number of lawsuits,' 2 or what the best solutions might be. 13
It is enough for purposes of this inquiry to recognize two unassailable propositions. First, while the number of lawsuits has increased,' 4 there are several potential explanations, some have a
more positive societal derivation than others. 15 Second, although
much has been said and written about alleged misuse of the
courts and sloppy lawyering (most especially by former ChiefJustice Burger)16 and about the public's generally low regard for law11. See, e.g.,J. LIEBERMAN, THE LITIGIOUS SOCIETY (1983); Sarat, The Litigation Explosion, Access to Justice, and Court Reform: Examining the CriticalAssumptions,
37 RUTGERS L. REV. 319 (1985); see also Galanter, supra note 2; Marvell, There is a
Litigation Explosion, Natl. LJ., May 19, 1986, at 13; Special Issue, The Litigation
Explosion Debate, 11 JUSTICE SYSTEM J. 259-388 (Winter, 1986). But see Litigation
Explosion Examined, TRIAL, Aug. 1986, at 80-81.
12. For example, it has been argued that the increase in the number of
practicing lawyers from 285,000 in 1960 to 542,000 in 1980 and 654,000 in
1985 has either: a) made legal services accessible to more Americans or
b) added "fuel to the nation's litigation explosion." Lindsey Businesses Change
Ways in Fear of Lawsuits, N.Y. Times, Nov. 18, 1985, at 1. The debate on the
utility of America's lawyers has been intense. Compare Bok, A Flawed System of Law
Practice and Training, 33 J. LEGAL ED. 570 (Dec. 1983) with Steel, Deregulation in
Cambridge, THE NATION, June 4, 1983. Other causes for more lawsuits include
increased consumer consciousness; newly created governmental entitlements;
more demanding and sophisticated environmental concerns; more complex and
devastating human-caused disasters (e.g. Bhopal); etc. See also Van Valkenberg,
Book Review, 85 COLUM. L. REV. 216, 221 (1985) (reviewingJ. AUERBACH, JUSTICE WITHOUT LAw? (1983) (regarding the need of the disinfranchised to have
access to the courts)).
13. A much heralded solution is to channel potential litigants into nonlitigation problem-solving mechanisms. See Antoine, Arbitration and the Law, ARBITRATION IN PRACTICE 9 (Zack ed. 1984); FOLBERG & TAYLOR, MEDIATION-A
COMPREHENSIVE GUIDE TO RESOLVING CONFLICTS WITHOUT LITIGATION (1984).
But see Amsterdam, 105 F.R.D. 251, 280 (1980) (critique of the position that
alternative dispute resolution ("ADR") is the answer).
14. For a discussion of the increasing number of cases, see supra note 2.
15. On a positive note, a poor person who is a victim of a wrongdoing and
who previously did not have access to legal recourse, might now be able to sue
for compensation (perhaps due to free legal services lawyers or attorneys fees
award statutes inducing lawyers to take a case). Less positively, if simplified
pleadings rules, for example, have encouraged the use of suits as an extortionate
device, the litigation process is not achieving a societal good.
16. Burger, supra note 3; see also Bok, supra note 12, at 579. Professor Garth
concludes that former Chief Justice Burger, former Chief Judge Kaufman (Second Circuit) and others who decry the quality of lawyering are elitists and are
not adequately concerned with the consumer of legal services or with access to
the courts and that generally, such promoters of higher levels of competence
have the same constituencies as the "ones behind restricting entry into the profession earlier in this century." Garth, supra note 1, at 658; see also Resnick, Failing Faith: Adjudicatoty Procedure in Decline, 53 U. CHI. L. REV. 494, 556 (1986)
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yers and their ethics and morality, there is little, if any, empirical
data correlating attorney abuse of the judicial system with the increase in court filings. 17 Indeed, there is support for the proposition that incompetent or improper lawyering is relatively
unusual."' Notwithstanding the absence of hard data, the supposed causal connection between docket pressures and bad lawyering often is fueled by what Professor Miller calls the "cosmic
anecdote." 19 One person's hyperbolic example of bad lawyering
is passed on to another, probably in an enhanced version and
then passed on to another, and so on.
The alleged nexus between an increase in the number of lawsuits and frivolous lawyering also reflects the frustration of many
in not being able to solve easily and quickly a particular problem.
("[S]ome of the current vogue for complaining about overuse of the courts and
of procedural excesses masks an important, value-laden debate about individual
rights and the role of the judiciary in this society.").
17. For an excellent discussion of the problem of how to deal with so-called
frivolous litigation, seeJ. LIEBERMAN, supra note 11, at 176. ("Because frivolousness is judgmental, it is not reflected in court statistics."). Professor Lieberman
notes that "little is known" about the scope of the problem of frivolous litigation. Therefore, he recommends that a first order of business is to do a study of
the problem. Also, he points out that whether awarding fees to prevailing defendants would deter frivolous suits is not as simple as conventional wisdom
would suggest. The problem is more subtle. The studies, he proposed, needless to say, have not been undertaken. See Lieberman & Goldstein, Why Have
Lawyers Proliferated?,N.Y. Times, Aug. 6, 1986, at A27, col. 1.
18. In his dissent to the King Committee Report, A. Leon Higginbotham,
Jr. (Judge, Third Circuit) observed that the district judges who were surveyed
found that in only 3.5% of their cases was the quality of lawyering either "poor"
or "very poor," and in an additional 5.1% of their cases was the lawyering found
to be "not quite adequate;" these were the three lowest ratings categories. ("Or
to phrase the issue more positively, more than 91% of lawyer performances
ranged from adequate to as good ajob as could have been done.") King Committee Report, supra note 1, at 33 (citing the Devitt Committee Report, supra
note 1, at 3); see also Marcus, The Revival of Fact Pleading Under the Federal Rules of
Civil Procedure, 86 COLUM. L. REV. 433, 492 (1986) ("circumstances do not actually seem so urgent as portrayed by many"). But see Burger, supra note 3, at 234
("[F]rom one-third to one-half of the lawyers who appear in the serious cases are
not really qualified to render fully adequate representation."); Cook, supra note
1 (citing data from an American Bar Association study that claims "55% of the
state and federal judges polled agreed 'professionalism was declining' ").
19. A. MILLER, THE AUGUST 1983 AMENDMENTS TO THE FEDERAL RULES OF
CIVIL PROCEDURE, 11 (1984). An example of the kind of case that provides the
anecdote which gets rapidly spread by word of mouth is Lepucki v. Van Wormer,
765 F.2d 86 (7th Cir.), cert. denied, 474 U.S. 827 (1985). There, plaintiff's lawyer
had apparently filed a series of lawsuits in which he asserted that the I.R.S. could
not withhold wages because "wages are not income" and "dollars are not legal
tender." All of these claims were promptly dismissed as "outrageous" or "so
absurd that it merits no response." The Seventh Circuit upheld a Rule I sanction in this case but the plaintiff's arguments in Lepucki certainly do not exemplify the typical lawyer. Indeed, it is this kind of case which provides the grist for
the rumor mill to which Professor Miller refers.
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Proposed solutions to rising insurance premiums for medical malpractice illustrate the point. 20 The palliatives, like Rule 11, are to
penalize the initiator of so-called baseless malpractice claims.
Similarly, growing caseloads often lead many to grasp at nearly
any suggestion which even sounds like it will assist in cutting back
the caseload or at least in stopping it from increasing at the same
rapid rate. 2 ' Nevertheless, the most realistic estimates remain
modest ones as to what portion of the increased docket is attribu22
table to baseless court filings.
Therefore, the reasoning and the data underlying the stated
need and purpose for the Rule 11 amendments have definite
gaps. Even if we assume that there generally is too much litigation, we cannot attribute much, if any of it, to frivolous lawyering.
Even if we could, it is unclear whether amended Rule 11 would
have any deterrent effect. While there is an appealing logic to the
theory that the imposition of penalties will deter violations of
Rule 11, there is no empirical confirmation of this proposition.
Indeed, there is much debate about whether the use of sanctions
23
will be effective in deterring procedural abuses of any kind.
20. In the State of New York, as elsewhere, legislators are grappling with
the problem of steeply rising malpractice premiums for doctors. Concern is expressed that adequate medical care will be cut back. Without any empirical evidence supporting a conclusion that baseless malpractice claims are being filed,
let alone causally connected to the rise in premiums, legislative solutions include
stiff penalties on lawyers found to have filed frivolous malpractice claims. See
Kelner & Kelner, New Med-Mal Law: Frivolous Claims, N.Y.L.J., Sept. 11, 1985, at
1, col. 1. No consideration seems to have been given to the satellite litigation
engendered by such solutions.
21. See Marek v. Chesny, 473 U.S. 1 (1985), on remand, 775 F.2d 160 (7th
Cir. 1985) (Supreme Court construed Rule 68 to preclude fees to prevailing
plaintiff, for work done from point in litigation when plaintiff refused settlement
offer (higher than judgment ultimately obtained after trial) to conclusion of
case)). Despite a heated dissent, the policy underlying the majority's conclusion
was clear: to "lessen docket congestion, . . . settlements rather than litigation
will serve the interests of plaintiffs as well as defendants." See also Marcus, supra
note 18, at 471 n.230 (fact that certain kinds of cases have increased in number
is basis for scrutinizing such claims more closely).
22. See Devitt Committee Report, supra note 1; King Committee Report,
supra note 1 (8.6% of lawyers found by district judges to be "not quite adequate" to "very poor").

23. See R.

MARCUS, COMPLEX LITIGATION

621 (1985); Rosenberg, The Federal

Civil Rules After Halfa Century, 36 ME. L. REV. 243 (1984); Sofaer, supra note 2, at
696-731; Sanctions Imposablefor Violations of the Federal Rules of Civil Procedure, Report to the Federal Judicial Center, July 1981. I should note, however, an illuminating observation of a U.S. Magistrate at a conference on Rule 11. Magistrate
Naomi Reice Buchwald noted that the true significance of Rule 11 may be in the
additional tool it provides lawyers in counseling upset or even recalcitrant clients not to take a particular action. This positive impact of the rule, as indicated
above, does not seem susceptible to empirical confirmation. Response to a Practioner's Commentary on the Actual Use of Amended Rule 11, 54 FORDHAM L. REV. 28, 33

Published by Villanova University Charles Widger School of Law Digital Repository, 1987

9

Villanova Law Review, Vol. 32, Iss. 3 [1987], Art. 1

584

VILLANOVA LAW REVIEW

[Vol. 32: p. 575

Further, as is discussed below, it may very well be that the additional satellite litigation engendered by Rule 11 is a greater burden on judicial resources than any frivolous litigation that
theoretically might have been deterred by the rule changes. 24
The drafters of Rule 11 spoke only of deterrence as a goal for
the 1983 amendments. 25 But the judges in applying it have seen
other purposes as well for Rule 11. According to a recent comprehensive survey of district judges, while 59% of the judges said
deterrence was "the most important purpose" of the Rule 11
sanctions, 21% said compensation of the victim of frivolous lawyering was the courts primary concern and 20% said punishment
of the violator was the key rationale.2 6 The justifications, while
different from the stated purposes for the rule, suggest a rationale
for the promulgation and continued use of Rule 11. For example,
the lawyer who misuses the judicial process certainly is deserving
of some kind of sanction. Since it is highly unlikely that any other
legal institution would impose such sanctions, 2 7 Rule 11 may be
the only way to achieve that punitive objective. But this is not the
purported justification for Rule 11. Similarly, compensating the
victims of frivolous lawyering for their legal expenses is a theoretical justification for Rule 11 for it would provide a far more accessible remedy than the traditional tort claims for malicious
prosecution or abuse of process. Rule 11 makes it a lot easier for
the victims to obtain recompense.
But, once again, neither punishment nor compensation was a
stated purpose for the amendment to the rule. And if they were,
it would raise serious questions whether this is an appropriate
function for a rule of civil procedure. 28 It would also raise fundamental questions about the continued desirability of the Ameri(1985) (remarks of Naomi Reice Buchwald) [hereinafter Remarks of Naomi Reice Buchwald].
24. See infra notes 285-318 and accompanying text.
25. The advisory committee's notes make no mention whatsoever of any
goals other than deterrence of frivolous litigation. See 97 F.R.D. at 190.
26. See S. KASSIN, supra note 6, at 29. Without delving into the distinctions
among the "purpose," "goals" and "rationale" of Rule 11, it is enough here to
state that the Kassin study accurately characterizes the drafters' notes as reflecting only a "deterrence" rationale. Id.
27. For a discussion regarding the failure of the traditional disciplinary authorities to deal with this problem, see infra notes 325-66 and accompanying
text.
28. Is a rule that has as its objective, the punishment of abusive lawyers or
the compensation of victims of bad lawyering a proper procedural concern? See
infra notes 212-22 and accompanying text. Would a rule with such objectives be
within the scope of the Rules Enabling Act? It certainly is arguable that it is not,
and that a rule seeking to achieve these goals is beyond the Court's power to
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can rule regarding attorneys fees (i.e., each party pays for his or
her own fees regardless of who wins). More pointedly, is the
availability of fees to a litigation winner pursuant to Rule 11 an
indirect way to begin an effort to eliminate the American rule? If
so, though not addressed by the drafters, or, I believe, by the
judges 29 or the commentators, this would be a drastic step and
one which would very much change the character of American
litigation. 30 It ought not to be a result that we back into without
full and open debate. If this is on the unstated agenda of Rule 11
proponents, 3 ' it needs to be brought out in the open. 32 If not we
should accept the drafters at their word-deterrence is the purpose of Rule 11.
The Kassin study stated at the outset that the "goal of Rule
I I is accountability." 33 Lawyers are no longer permitted to do
whatever they wish in court, but rather have to be prepared to
justify the propriety of their performance. In another compilation of recent Rule 11 decisions, the authors asserted that the rule
is a "tool to discipline the bar" in the event they fail to adhere to a
new and "higher standard of factual and legal pleading." 3 4 Those
same authors also wrote that Rule 11 "promises to be a mechanism by which judges can actively monitor the quality of lawyering." 3 5 This point underlies a large part of this paper. By trying
promulgate procedural goals. For a discussion of these issues, see infra notes
282-84 and accompanying text.
29. See Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240 (1975);
see also Attorney Fee Shifting, 47 LAw & CONTEMP. PROBS. 1 (Wint. 1984).
30. An exception is Calloway v. Marvel Entertainment Group, 111 F.R.D.
637, 651 (S.D.N.Y. 1986). In explaining his imposition of Rule 11 sanctions
after a six week trial, Judge Sweet stated: "Perhaps this case is a classic demonstration of the desirability of the English practice, toward which Rule 11 seems
to be pointing." Id. at 651.
31. Former ChiefJustice Burger, a strong proponent of Rule 11 type sanctions, has noted his praise for the English system and his opinion that, if implemented here, the English system would result in relief for the U.S. courts by
deterring some lawsuits. Burger, supra note 3.
32. In a recent survey it was disclosed that lawyers generally praised the use
of sanctions, but evidenced a much more ambivalent, if not inconsistent, response about retention of the American rule. "Half [of the 1400 responding
lawyers] ...suggested losers should pay winners attorneys fees more often than
is now the case." But 90% also opposed the adoption of the so-called English
rule requiring the loser to pay all costs and attorneys fees. Report of New York
State Bar Association, N.Y.L.J., June 11, 1987, at 1, col. 4. These findings suggest that a full, open and careful debate is necessary and appropriate in order for
the bar to appreciate the consequences of a total or gradual elimination of the
American rule.

33. S.KAssIN, supra note 6, at 2.
34. Federal Procedure Committee, suipra note 6, at 3.
35. Id.
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to eliminate frivolous lawyering, the courts necessarily will have
to evaluate lawyering. That evaluative function could be one of
minimal monitoring (with a limited deterrent effect on bad lawyering) or one of actively improving or perhaps even teaching better lawyering. The present structure of Rule 11 is inadequate and
ill-suited to achieving the latter educational objective. While it
does provide a vehicle for minimal monitoring, it does so at a
substantial costs-chilling effects and satellite litigation-and
with few real educational gains with respect to improving lawyer
performance. Paradoxically, therefore, while the present rule
theoretically permits a very intrusive evaluative role for courts, it
does not provide the procedures, standards or tools to ensure
maximum educative effects or even educational achievements
which are consistent. I suggest below changes aimed at amelio36
rating some of these tensions.
After four years of experience under Rule 11, it is clear that
the number of Rule 11 decisions continues to increase at a substantial rate,3 7 and that sanctions litigation has become a significant part of federal procedural practice. 38 Weighing the degree
to which the ostensible aims of Rule 11 have been achieved
against the concerns that the drafters were trying to avoid, a final
verdict is not yet in. The stated objective of Rule 11 was to deter
frivolous litigation and, thereby lessen the pressures on court
dockets. Courts have often applied Rule 11, however, having in
mind the secondary and unstated objectives of penalizing the of36. See infra notes 424-50 and accompanying text.
37. By "Rule 11 decisions" I mean opinions that specifically decided
whether or not to impose Rule 11 sanctions and that are either reported or available in slip opinion form. They increased from 79 in the first year to 139 in the
second year. Also, the number of times Rule 11 has been cited in reported decisions has increased substantially, from 48 in the year preceding the amended
rule, to 117 in the first year of the rule, to 228 in the second year of the rule.
The third and fourth year figures clearly will be higher. Further, "[t]he large
number of reported opinions can only be a fraction of the number of instances
in which sanctions have been imposed [under amended Rule 11]." Zaldivar v.
City of Los Angeles, 780 F.2d 823, 829 (9th Cir. 1986); see Nelken, supra note 6,
at 1326.
38. Professor Miller recently analogized the extensive attention given to
Rule 11 by the Bar to that given to Rule 23 after the class action provisions were
amended in 1966. Similarly, he suggested that within a relatively short time,
perhaps six or seven years, the attention will dissipate as it did regarding Rule
23. Unpublished remarks of Professor Miller at Federal Bar Forum, sponsored
by Federal Bar Council, in New York City (June 11, 1986). But see Miller, Proceedings of the Second Circuit Judicial Conference, 101 F.R.D. 161, 200 (1983) (Professor
Miller then predicted that use of sanctions would decline by second or third
year; opposite seems to be occurring). For a further discussion, see sources
cited supra note 6.
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fending lawyer and compensating the victim of needless litigation. 3 9 As of now there is not any evidence (concrete or
otherwise) to support a finding that frivolous litigation has diminished (indeed, as noted above, there is no data to suggest it ever
even existed to any great extent), or that case dockets are decreasing. Possibly the most interesting statistic to speculate over,
therefore, is the one which is not available-the number of baseless actions, if any, not taken because of Rule 11.40 The chief concerns of the drafters that creative lawyering not be chilled and
that satellite litigation not exceed the baseless litigation presumably deterred have turned out to be real concerns. The quantity of
Rule 11 opinions suggests that satellite litigation is a problem.
Further, the case law suggests that Rule 11 may be misused to
strengthen the validity of a threshold legal conclusion or used punitively (to strike out at certain litigators or certain kinds of lawsuits), or applied in a way that chills certain kinds of litigation. I
examine these findings further when I consider why the Rule 11
evaluative function as currently being performed is not a con41
structive task for the courts.
Of the data on the early use of amended Rule 11, perhaps the
most illuminating is that only a handful of judges are using the
rule. During the first two years under Rule 11 three district
courts (of 94 in the country) rendered 45 of the 98 reported decisions in which sanctions were imposed. 4 2 This highly selective
39. S. KAssIy, supra note 6, at 32 & nn.25-30.
40. Remarks of Naomi Reice Buchwald, supra note 23, at 33.
41. For further discussion of the Rule 11 evaluative function, see infra notes
86-113 and accompanying text.
42. The three courts are: the Southern District of New York (26 Rule 11
decisions); the Northern District of Illinois (12); and, the Northern District of
California (7). Even more specifically, a handful of judges issued a disporportionate share of Rule 11 opinions; of the 345 opinions during the first two years
under Rule 11 in which amended Rule 11 was cited,Judge Shadur (N.D. Ill.) had
twenty-six, Judge Schwarzer (N.D. Cal.) had nine, and Judge Haight (S.D.N.Y.)
had fourteen. Each issued opinions imposing sanctions in three, five and four
cases respectively. Thus, for the first two years, these three judges (of the 684
sitting judges) wrote 14.2% of the opinions in which Rule 11 was cited and
12.2% of the opinions in which Rule 11 sanctions were imposed. This wide
variation in use among courts and individual judges has been confirmed elsewhere. See S. KAssIN, supra note 6; Nelken, supra note 6 at 1326; Medina, Henifin
& Cone, A Supplemental Analysis of Reported Decisions Applying the 1983
Amendments to Rules 11, 16 and 26 of the FRCP (February 22, 1985) (available
in the Columbia Law School Library). The Kassin study used as a basis for its
empirical conclusions, not a survey of reported Rule 11 decisions such as I have
used in this footnote, but rather the results of a questionnaire he sent to all
active federal district court judges. (He noted that either basis could produce
valid data. His conclusions regarding variation in use very much confirm those
that I have reached.)
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use of Rule 11 is further confirmed in published comments of federal judges reflecting substantial disagreement whether Rule 11 is
an appropriate judicial response. 4 3 It suggests a possible arbitrariness in the manner and frequency of application of Rule 11 in
that the same quality lawyering will be treated harshly by only a
few judges; to the rest it either is acceptable or not worthy of attention by the court.
B.

Clarity of New Rule

For purposes of examining both the evaluative function of
Rule 1 1 and the problems of the misuse of the rule, it is necessary
first to scrutinize the language of the rule, particularly in light of
the drafters' deterrence goal. This brief diversion will include a
suggested framework by which to examine Rule 11 opinions. The
framework also should help in future applications of Rule 11,
whether by the courts (the present forum), or by a peer review
43. Other than in judicial opinions, a number of federal judges have been
quite outspoken in their views about Rule 11. See Becker, The Judge's Perspective,
51 ANTITRUST L.J. 437, 439 (1983) ("If you want to proliferate litigation, if you
want to cause further delay, pass these rules (including the 1983 amendment to
Rule 11) because we will have sanctions hearings coming out of our ears, and
lawyers won't hesitate to use them."); Duffy, Remarks of Kevin Thomas Duffy, 54
FORDHAM L. REV. 20, 20 (1985) (Judge Duffy intimated that perhaps the organized bar should "clean its own house" rather than passing off the responsibility
of guarding against frivolous lawsuits to the judiciary); Weinstein, Reflections on
1983 Amendments to U.S. Rules of Civil Procedure, N.Y.L.J., Nov. 14, 1983, at 1.
Judge Weinstein points out that "Few trial judges were asking for" the 1983
Federal Rules of Civil Procedure changes, and that, "I'm embarrassed at the
notion ... of punishing lawyers to educate them." Judge Walter Mansfield, on
the other hand, urged compliance with amended Rule 11 because, "these
changes in the law can hardly be disregarded as hasty or ill-conceived." Mansfield, Compliance with 1983 Changes in Rules of Civil Procedure, N.Y.L.J., Dec. 19,
1983, at 1, col. 4; see also In re Agent Orange Prod. Liab. Litig., 611 F. Supp.
1296, 1304 (E.D.N.Y. 1985) ("The threshold of egregiousness required to make
out a case under Rule 11 is so high and the probability of successful motion for
improper certification so low, that the Rule in general provides little protection
for the prospective defendants, the public, or the courts."). See also the extensive discussions of Rule 11 in the published opinions of Judges Schwarzer and
Shadur. Further, Judge Schwarzer, a prolific commentator, has also written an
article on the subject. See Schwarzer, supra note 6. But see Golden Eagle Distrib.
Corp. v. Burroughs Corp., 801 F.2d 1531 (9th Cir. 1986) (strong criticism of
Judge Schwarzer's application of Rule 11.). Both Judge Schwarzer and Judge
Shadur, who are strong supporters of vigorous enforcement of the Rule 11 proscriptions on bad lawyering, are members of courts where there is active use of
Rule 11. The converse may also be true. In the Eastern District of New York
where ChiefJudge Weinstein is an opponent of Rule 11, there is relatively little
Rule 11 activity, certainly in comparison to the Southern District of New York,
the Northern District of Illinois and the Northern District of California. Thus
far, local judicial leadership seems to have had a large impact on the use of Rule
11.
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panel (as a Rule 11 arm of the court) as I later propose in this
paper.
The authors of the Rule 11 amendments wanted to eliminate
the confusion caused by the lack of precision or clarity of the earlier language. According to the drafters, the amended rule contains a standard of lawyering conduct which demands more than
the absence of bad faith and is more focused than the old "good
ground" language. 4 4 The drafters intended that the new standard
be more stringent and that "a greater range of circumstances trigger its violation." 4 5 More specifically, the new rule added the requirement that a lawyer conduct a "reasonable inquiry" before
taking any action. Although the drafters did not use the word
"objective" to describe this standard, that is the label often used
by the courts 46 in distinguishing the current criteria from the
prior requirement that lawyers act in good faith (or in a non-willful manner),4 7 a more subjective standard. In short, the drafters
presumably concluded that through the use of refined lawyering
standards, courts could more easily evaluate the performance of
lawyers and find that the minimum competence requirements had
not been satisfied.
Despite their good intentions, the courts have not yet eliminated all of the confusion. 48 In large part, this is due to the continuing ambiguity of the language of the rule. The drafters
eliminated the requirement that a court could find a Rule 11 violation only if the attorney's misfeasance was done willfully because purposeful misconduct can be difficult to prove.
Nevertheless, some courts still seem to require some kind of bad
44. 97 F.R.D. at 198 advisory committee's note.
45. Id. at 199.
46. See, e.g., Zaldivar v. City of Los Angeles, 780 F.2d 823, 831 n.9 (9th Cir.
1986).
47. See S. KASSIN, supra note 6, at 22-23 (discussion of difference between
willfulness and subjective bad faith; latter being an easier standard for allegedly
offending lawyer to overcome).
48. Kassin's questionnaire sought from the judges answers to questions
based on hypothetical Rule 11 cases that were taken from actual Rule 11 cases.
Based on the answers to his questions he concluded there is "substantial disagreement" as to the appropriate standard by which to apply Rule 11. Notwithstanding the drafters' efforts to add a more objective standard for assessing
lawyering competence, Kassin found that a significant percentage ofjudges disregarded this new standard and refused to impose sanctions unless there was a
good faith violation. Indeed, he found that 8% of the judges refused to impose
sanctions even if bad faith were found. Id. at 26. The confusion on standards is
further exacerbated by the overlap of Rule 11 and other sources of sanctioning
authority such as 28 U.S.C. § 1927. For a discussion of the multiple sources of
sanctioning, see infra notes 208-11 and accompanying text.
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faith. 49 The drafters also added the requirement that a lawyer
could not sign a legal paper without first conducting a reasonable
inquiry. This is the clearest addition to the rule and, in those circumstances when a pre-filing fact investigation is indisputedly de50
ficient, it provides a firm basis for finding a Rule 11 violation.
The new rule also directs the court to impose a sanction, though
51
it reserves to the court the discretion as to what sanction.
49. See Lepucki v. Van Wormer, 765 F.2d 86, 89 (7th Cir.), cert. denied, 474
U.S. 827 (1985) (in affirming district court's imposition of attorney's fees pursuant to Rule 11, the court of appeals warned that "[w]e will no longer tolerate
abuse of the judicial process by irresponsible counsel who obstinately continue
to use the courts in bad faith."); State v. Western Paving Constr. Co., 630 F.
Supp. 206 (D. Colo. 1986) (citing preamendment decision, the court relies significantly on absence of bad faith by state plaintiff in its denial of defendant's
request for sanctions); Davis v. United States, 104 F.R.D. 509, 512 (N.D. Ill.
1985) ("Rule 11 of the Federal Rules serves a different purpose-to punish attorneys and parties who file lawsuits [not tax returns] in bad faith or for improper purposes."), aff'd, 799 F.2d 753 (7th Cir. 1986); Williams v. Birzon, 576
F. Supp. 577, 580 n.5 (W.D.N.Y. 1983), aff'd, 740 F.2d 955 (2d Cir. 1984) (Judge
Telesca interpreted amended Rule 11 to apply against "a litigant who acts in bad
faith in instituting an action"). In discussing the similarity and overlap between
the ethical code rules (i.e. DR 7-102(A) and M.R.3.1), Professors Hazard and
Hodes note that the new Rule 11 standard "does not mean that a lawyer's state
of mind is irrelevant, for due process concerns dictate that a lawyer not be punished unless his conduct is knowing and therefore culpable." However, they go
on to note that, "knowledge may be inferred from the circumstances." G. HAZARD & W.W. HODES, THE LAW OF LAWYERING: A HANDBOOK ON THE MODEL
RULES OF PROFESSIONAL CONDUCT 329-31 (1986).
50. See Hale v. Harney, 786 F.2d 688, 692 (5th Cir. 1986); Maier v. Orr, 758
F.2d 1578 (D.C. Cir. 1985); Blair v. Shenandoah Women's Center, Inc., 757
F.2d 1435 (4th Cir. 1985); In re Oximetrix, Inc., 748 F.2d 637 (D.C. Cir. 1984);
Florida Monument Builders v. All Faith Memorial Gardens, 605 F. Supp. 1324,
1326-27 (S.D. Fla. 1984). But even as to the "reasonable inquiry" test, heated
disputes have developed about how much a lawyer must do, or even can do
before filing a legal document. See Kamen v. American Tel. & Tel. Co., 791 F.2d
1006 (2d Cir. 1986) (trial court's conclusion that plaintiff's counsel failed to conduct reasonable investigation as to whether defendant AT&T received requisite
federal "financial assistance" to satisfy subject matter jurisdiction; Second Circuit in split opinion reversed and concluded that plaintiff's attorney had done as
much as any minimally competent lawyer would have done); see also Albright v.
Upjohn Co., 788 F.2d 1217 (6th Cir. 1986) (plaintiff's attorney conducted deficient prefiling investigation as to which drug manufacturers had distributed drug
in question to plaintiff).

51. Here also, the drafters may not have achieved their objective of simplifying the use of sanctions. Certainly, predictability has not been achieved. The
recent numerous decisions in the Eastway case illustrate the difficulty. Eastway
Constr. Corp. v. City of New York, 821 F.2d 121 (2d Cir. 1987) (Eastway III);
Eastway Constr. Corp. v. City of New York, 637 F. Supp. 558 (E.D.N.Y. 1986)
(Eastway II). The Second Circuit was quite clear in its original reversal ofJudge
Weinstein's initial refusal to impose Rule 11 sanctions and its direction to impose sanctions. Eastway Constr. Corp. v. City of New York, 762 F.2d 243, 254
(2d Cir. 1985) (Eastway I). However, Judge Weinstein ultimately imposed a
sanction of $1000 against the plaintiff only, and nothing against the lawyer. 637
F. Supp. at 584 (E.D.N.Y. 1986). In Eastway III, a divided panel of the Second
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A key change is that the rule is now worded conjunctively. A
lawyer must satisfy all of the standards in Rule 11 (i.e. that a reasonable inquiry be conducted; that the claim be well grounded in
fact and law or that any change in the law be sought in good faith;
and that the litigation process not be used for an improper purpose.) Failure to comply with any one of these strictures can produce a Rule 11 violation. It is this fact that has produced
continuing confusion.
While a lawyer may no longer assert "good faith" as a defense to an alleged violation of all of the Rule 11 standards (e.g.,
failure to conduct a "reasonable inquiry" is a violation even if
good faith is present), it would seem to remain a defense to the
continuing prohibition in Rule 11 that a lawyer not file a paper
"for any improper purpose, such as to harass, to cause delay, or
to increase the cost of litigation." Thus, the proscription on bad
faith actions remains. Put differently, as several courts have
phrased it,52 a lawyer's proof of good faith is no longer a safe
harbor as to an alleged Rule 11 violation based on a failure to
conduct a reasonable inquiry. But the assertion that an act was
done in "good faith" is certainly relevant to other Rule 11 norms.
Indeed, the phrase itself remains in Rule 11.
The amended rule reads:
The signature of an attorney or party constitutes a certificate by him that he has read the pleading, motion or
other paper; that to the best of his knowledge, information, and belief framed after reasonable inquiry it is well
grounded in fact and is warranted by existing law or a
goodfaith argument for the extension, modification or reversal of existing law, and that it is not interposedfor any
improperpurpose, such as to harass or to cause unnecessary
Circuit, in a conclusory fashion and without the benefit of any criteria, ruled that
Judge Weinstein had exceeded the bounds of discretion and directed that the
sanction be increased to $10,000. The lodestar amount in this case was $52,912.
See also Barrios v. Pelham Marine, Inc., 796 F.2d 128 (5th Cir. 1986) (vacated
$750 penalty and directed that more severe sanctions be considered).
52. See Eastway 1, 762 F.2d 243, 253 (2d Cir. 1985) ("Simply put, subjective
good faith no longer provides the safe harbor it once did."); see also Posso v. Pan
Am. World Airways, Inc., No. 84 Civ. 8092, slip op. (S.D.N.Y. 1986) (citing
Eastway with regard to elimination of good faith), Kramer v. Arnold, No. 85 Civ.
1647, slip op. (S.D.N.Y. 1986) (same); Monarch Ins. Co. of Ohio v. The Ins.
Corp. of Ireland, Ltd., Nos. 84 Civ. 0871 and 85 Civ. 1691, slip op. (S.D.N.Y.
1986) (same); O'Rourke v. City of Norman, No. Civ.-85-10-B, slip op. (W.D.
Okla. 1986) (same); Hearld v. Barnes and Spectrum Emergency Care, 107
F.R.D. 17 (E.D. Tex. 1985) (same).
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delay or needless increase in the cost of litigation. (emphasis added)
The italicized language suggests three different standards, any one
of which can produce a violation of Rule 11. Two include good
faith components, one literally. Therefore, the courts and commentators, who refer to the new Rule 11 standard as objective
and the old one as subjective, are oversimplifying the language
and purpose of amended Rule 11.53

The first standard is the new one. It calls for an examination
of objective factors; whether, "after a reasonable inquiry," the action is well-grounded in fact and warranted by existing law. If the
legal or factual investigation was not appropriate, taking into account the surrounding circumstances, Rule 11 is violated.
"[W]hat constitutes a reasonable inquiry may depend on such factors as how much time for investigation was available to the
signer, whether he had to rely on a client for information ...."54
The second standard explicitly states that an attempt to change
existing law can be made if it is done in "good faith." Finally, the
third standard under Rule 11 continues to prohibit any action
taken for an "improper purpose" such as harassment. Implicitly,
this last statutory norm requires a finding that the person (lawyer
or party) acted purposefully, in bad faith, and basically misused
the judicial process.
Let me suggest three labels for these Rule 11 standards
which, while not absolutely precise, are helpful in examining the
parameters of Rule 11. These standards constitute the minimum
competence criteria which must be met to satisfy Rule 11 and pro53. Olga's Kitchen of Hayward, Inc. v. Papo, 108 F.R.D. 695, 701 (E.D.
Mich. 1985) ("Now, the court must examine the objective reasonableness of a
claim in light of existing law and facts."); see also Northern Trust Co. v. Muller,
616 F. Supp. 788, 789 (N.D. Ill. 1985) ("The (Rule 11) standard is an objective
one." (quoting Frazier v. Cast, 771 F.2d 259, 263 (7th Cir. 1985)); Baranski v.
Serhant, 106 F.R.D. 247, 250 (N.D. Ill.
1985) ("A survey of the case law indicates that courts are objectively assessing the gravity of the conduct at issue
before imposing sanctions."); In re Ronco, Inc., 105 F.R.D. 493, 497 (N.D. Ill.
1985) ("[T]his court adheres to its own decisions and to those of the other District Courts that have also looked at the revised Rule (and its background) and
have found it dictates an objective test, rather than the old subjective bad faith
standard."), appealdismissed, 793 F.2d 1295 (7th Cir. 1986).
54. 97 F.R.D. at 199 advisory committee's note; see also Jacquez v.
Procunier, 801 F.2d 789 (5th Cir. 1986); Kamen v. American Tel. & Tel. Co.,
791 F.2d 1006 (2d Cir. 1986); St. Jude Medical, Inc. v. Intermedics, Inc., 612 F.
Supp. 962 (D. Minn. 1985) ("blind faith" in the client "does not discharge the
responsibility to investigate the factual and legal basis of plaintiff's claim"); Van
Berkel v. Fox Farm & Road Mach., 581 F. Supp. 1248 (D. Minn. 1984) (reliance
on client is not defense to Rule 11 violation.)
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vide a workable vehicle for evaluating a lawyer's competence and
ethics. The first standard is essentially an investigatory one. What
should a lawyer do before filing a claim or making a legal argument under existing law? Both the language of the rule and the
advisory committee's notes make it clear that the investigation
must be into the facts and the law. 55 The leading Rule 11 decisions from the Second and Ninth Circuits 56 have expanded this
test beyond an inquiry into whether the lawyer took the appropriate and "reasonable" investigative steps; they have also required
that the lawyer's factual and legal conclusion(s) resulting from the
investigation be "reasonable" or that which a minimally competent or reasonable lawyer would have reached. It is this liberal
construction of the amended rule which accentuates the potential
open-ended use of Rule 11 to suit a particular court's proclivity
toward sanctioning bad lawyering, and in turn, highlights the possible misuse or abuse of the rule.5 7 The second standard, a creative lawyering one, is whether the action taken constitutes a good
faith effort to change existing law. Whether creative lawyering
under Rule 11 will only be countenanced if an advocate explicitly
states she or he is trying to change the law is a question pursued
below. 58 In any event, lip service at least is given to the desirability of not chilling creative lawyering, both by many courts and the
Rule 11 drafters.5 9 Finally, the third standard is an ethical one;
55. The rule states that the lawyer's certification after a "reasonable inquiry" be that the action is "well-grounded in fact and is warranted by existing
law [or a good faith attempt to change it]." The advisory committee's notes
state that the language of the old rule, "good ground to support" had been
"interpreted to have both factual and legal elements. They have been replaced
by a standard of conduct that is more focused." 97 F.R.D. at 198 (citation omitted); see In re Oximetrix, 798 F.2d 637 (D.C. Cir. 1984) (there was not "reasonable inquiry" if "single phone call" would have demonstrated factual error in
position being asserted).
56. See Zaldivar v. City of Los Angeles, 780 F.2d 823 (9th Cir. 1986);
Eastway I, 762 F.2d 243 (2d Cir. 1985); see also Centra, Inc. v. Hirsch, 630 F.
Supp. 42, 46 (E.D. Pa. 1985) ("Petitioner knew or should have learned through
reasonable inquiry that their constitutional claim" was not supportable.).
57. See infra notes 223-84 and accompanying text.
58. See infra notes 75-80 and accompanying text. In Golden Eagle Distributing Corp. v. Burroughs Corp., 801 F.2d 1531, 1539 (9th Cir. 1986), the Ninth
Circuit held that a lawyer need not announce in advance that she is trying to
change the law.
59. See Southern Leasing Partners, Ltd. v. Bludworth, 109 F.R.D. 643, 646
), aff'd, 801 F.2d
(S.D. Miss.) ("The Rule is not intended to chill creativity ....
783 (5th Cir. 1986); Continental Airlines, Inc. v. Group Sys. Int'l Far East, Ltd.,
109 F.R.D. 594, 596 (C.D. Ca. 1986) ("not intended to chill an attorney's enthusiasm or creativity"); Pawlowske v. Chrysler Corp., 623 F. Supp. 569, 573 (N.D.
Ill. 1985) ("The creativity must be in service of a good faith application of the
law or at least a good faith request for a change in the law."); Blake By and
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was the action in question, taken for improper purposes, in effect
in violation of an ethical or moral norm regarding the proper use
of the litigation process? This norm essentially is the bad faith
proscription in old Rule 11. It is quite similar to the torts of malicious prosecution and abuse of process. 60 Although the courts
have generally not made the distinctions suggested here (indeed,
many have unnecessarily obfuscated the differences), 6 ' some of
the Rule 11 decisions, as well as a hypothetical, may be used to
illustrate the different situations. This framework as suggested
above should also facilitate consideration of the potential educative impact of the rule.
1. Investigatory Norm
Was the decision to take the action in question reached only
after a "reasonable inquiry" had been completed which enabled
the acting party to conclude that the action was "well grounded in
fact and warranted by existing law?" The reasonableness of the
investigation is directly tied to the taking of an action under existing law. Assume the following hypothetical. Client A, a black
man, comes to lawyer L, in 1987 and claims to have been refused
the right to rent an apartment because of his race. The lawyer
had not previously met the man. After a thorough interview of A
and a review of the substantive law with which L already had familiarity, L concludes that it appears that she can allege the elements of a prima facie violation of the federal civil rights act on
behalf of A. 62 L examines A's pay stubs (to verify his financial
Through Blake v. National Casualty Co., 607 F. Supp. 189, 192 (C.D. Ca. 1984)
("But too strict a standard might unduly chill an attorney's advocacy, especially
for those advancing unpopular arguments."); see also 97 F.R.D. at 199 advisory
committee's notes ("The rule is not intended to chill an attorney's enthusiasm
or creativity in pursuing factual or legal theories.").
60. For a discussion regarding the nearly identical ethical code proscriptions on bad lawyering, see infra notes 325-66 and accompanying text. For a
discussion regarding the similarity of the tort of malicious prosecution and Rule
11 infractions, see infra notes 248-50. The Ninth Circuit has raised the question
without resolving it, whether an action which otherwise satisfies what I call the
"investigatory" and "creative lawyering" standards of Rule 11, "may ever be the
subject of a [Rule 11] sanction because it is signed and filed for an improper
purpose." Zaldivar, 780 F.2d at 832. If the answer were to be no, such a construction of Rule 11 would be in disregard of the "improper purpose" language
of the rule. The Second Circuit has held "that there is no necessary subjective
component to a proper Rule 11 analysis." Oliveri v. Thompson, 803 F.2d 1265,
1275 (2d Cir. 1986), cert. denied, 107 S. Ct. 1373 (1987).
61. See, e.g., Lieb v. Topstone Indus., Inc., 788 F.2d 151, 156-58 (3d Cir.
1986); Centra, Inc. v. Hirsch, 630 F. Supp. 42 (E.D. Pa. 1986).
62. See 42 U.S.C. § 3604 et seq.; see also Robinson v. 12 Lofts Realty, Inc., 610
F.2d 1032 (2d Cir. 1979).
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eligibility) and a newspaper advertisement describing the availability of the apartment. While L might like to conduct an investigative test 63 to further confirm the strength of the claim, she
concludes that it would take her at least three days to engineer a
test, and an extraordinary amount of her time and resources to do
so. Moreover, knowing the tight apartment market, L knows that
if she does not act very quickly (perhaps within 24 hours) to enjoin the rental of the apartment, it is highly probable it will be
rented to someone else. Accordingly, the next morning she files a
complaint in federal court and moves to enjoin the rental pending
a determination on the merits.
Has L satisfied the Rule 11 investigatory standard? Under
the circumstances (namely, the pressures to move quickly), it
would seem that she did. 64 The advisory committee's notes
clearly state that the amount of time available for an investigation
is a factor in determining the reasonableness of the inquiry. 65 Indeed, if L did not file the papers she may very well have failed (in
a malpractice sense) 66 to adequately serve A. If it later turns out
that plaintiff A loses (because the defendant has an airtight justification for the refusal to rent to A), should Rule 1 1 sanctions be
imposed for filing the complaint and making the motion? I think
63. A "test" (also sometimes referred to as a "check" or an "audit") consists of sending a white person (with characteristics similar to those of the black
person allegedly being discriminated against) to the place where the unit is available, to seek to rent or buy that unit, as the case may be. If the white person is
offered the unit whereas the black person was not, the test is successful and the
testimony of the tester is admissible to establish the violation of law. See, e.g.,
Northside Realty Assocs. v. United States, 605 F.2d 1348, 1354-55 (5th Cir.
1979).
64. See, e.g., Kamen v. American Tel. & Tel. Co., 791 F.2d 1006 (2d Cir.
1986); Blake By and Through Blake v. National Cas. Co., 607 F. Supp. 189, 192
(C.D. Cal. 1984) ("Relevant factors to consider include the amount of time the
attorney had to prepare the motion, the expertise of the attorney, the complexity of the law involved, and the extent to which the attorney supports the motion."); Touchstone v. G.B.Q. Corp., 596 F. Supp. 805, 810 (E.D. La. 1984)
(Rule 11 sanctions not imposed because of limited ability to inquire into facts);
see also Parness, supra note 6, at 338; cf Weaver v. Superior Court, 95 Cal. App.
3d 166, 186-89, 156 Cal. Rptr. 745, 756-58 (1979).
65. 97 F.R.D. at 199 advisory committee's notes.
66. This is where L is caught in a potential Catch 22 bind; she has a duty of
care to her client not to act negligently and to act zealously on his behalf. Now,
under Rule 11, she has a similar duty to her client's adversary and the court to
act only as a reasonable lawyer would act. Or, putting it differently, she will
violate this latter duty if she files what later may be deemed to be a frivolous
lawsuit (pursuant to an objective standard of reasonableness). The potential
conflict of interest between L's duty to her client on the one hand and her duty
to the court and her adversary on the other hand is a real one. See generally W.
KEETON, PROSSER AND KEETON ON THE LAW OF TORTS 186 n.27 (5th ed. 1984);
Nelken, supra note 6, at 1345.
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not, even under the so-called more stringent and more objective
requirements of the new Rule 11, even though a relatively minimal prefiling investigation was made. Whether sanctions should
be imposed for continuing a claim after it is found to be baseless
is of course another matter. 6 7 The minimal competence requirement regarding the pre-filing inquiry essentially is the "reasonable lawyer" standard; what would that mythical reasonable
lawyer have done?
There are both legal and factual components of any good
pre-filing investigation. Most of the decisions, however, which
use or refer specifically to the "reasonable inquiry" requirement
of Rule 11, deal only with the nature of the factual pre-filing investigative steps taken by the initiating lawyer. 68 Thus a court will
examine what steps a lawyer took or could have taken prior to
filing complaint. 6 9 In the hypothetical, for example, one might
ask whether the lawyer, even with the press of time, could or
67. There are considerable difficulties if a lawyer wants to withdraw a lawsuit after learning of facts showing the case to be baseless. While there is a
federal rule that exists to facilitate such a withdrawal, neither the adversarial
system nor the courts encourages such withdrawals. FED. R. Civ. P. 41; see, e.g.,
Pantry Queen Foods, Inc. v. Lifschultz Fast Freight, Inc., 809 F.2d 451, 454-56
(7th Cir. 1987). Moreover, in the climate of Rule 11 sanctions, a defendant facing such a Rule 41 plaintiff request to voluntarily dismiss a claim, will be compelled to seek Rule 11 sanctions. Compare Thomas v. Capital Sec. Servs. Inc.,
812 F.2d 984 (5th Cir. 1987) (there is continuing Rule 11 obligation to reevaluate client's position during litigation) with Oliveri v. Thompson, 803 F.2d 1265,
1274 (2d Cir. 1986) (there is no continuing obligation under Rule 11 to reassess
the propriety of previously filed papers).
Local District Court Rule 5(b)(iv), Eastern District of New York, Relief From
Appointment, states that an attorney can leave apro se case to which he has been
assigned when,
the attorney believes that the party is proceeding for purposes of
harassment or malicious injury, or that the party's claims or defenses
are not warranted under existing law and cannot be supported by good
faith argument for extension, modification, or reversal of existing
law....
N.Y. RULES OF COURT, § 5(b)(iv) (McKinney rev. ed. 1987). I am not aware of
any other place (rules of procedure, ethical codes, etc.) where there is an explicit
rule such as the Eastern District rule, which facilitates withdrawal in the ordinary
situation not involving a court appointment.
68. See Original Appalachian Artworks, Inc. v. May Dep't Stores Co., No. 86
C 882, slip op. (N.D. Ill.July 9, 1986) ("Rule 11 principles mandate an award of
fees and costs against Artworks for filing this motion without reasonable inquiry
into its factual basis."); Wymer v. Lessin, 109 F.R.D. 114 (D.D.C. 1985) (fee
award to plaintiff because defense counsel failed to interview defendant until eve
of trial regarding her citizenship which resulted in a dismissal for lack of subject
matter jurisdiction); Van Berkel v. Fox Farm Mach., 581 F. Supp. 1248 (D. Minn.
1984); Anderson v. Cryovac, Inc., 96 F.R.D. 431, 432 (D. Mass. 1983) (factual
information sufficient "to provide the basis for a good faith belief").
69. See Albright v. Upjohn Co., 788 F.2d 1217 (6th Cir. 1986) (court held
that sanctions were appropriate against plaintiff's lawyer for his failure to con-
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should also have talked to any witness to the incident or someone
to corroborate the credibility of plaintiff. As to a legal investigative or research duty under the reasonable inquiry requirement,
few Rule 11 decisions have examined the adequacy of a lawyer's
legal research skills. An occasional judicial reference-sometimes
in the nature of a gratuitous insult 7 0 -is made to a simple legal
research step which could have been taken to uncover some law. 7 1
The focus of the "reasonable inquiry" part of the Rule 11 analysis
remains, however, on the fact and not the law investigation.
In applying the objective test of Rule 11, many courts have
gone beyond analyzing what constitutes a "reasonable inquiry" in
an investigative sense. Although the word "reasonable" modifies
only inquiry in the rule, the objective standard which "reasonable" suggests (i.e. the reasonable lawyer standard) has also been
applied to the phrase(s) following "inquiry" in the text of Rule
1 I-"well-grounded in fact and is warranted by existing law." 72
The advisory committee's notes, while emphasizing the rule
change that requires reasonableness in the extent and method of
the pre-filing investigation, also state that the lawyer's conclusions or conduct be based on what it "was reasonable to believe"
at the time a paper was signed. 73 This appears to be the genesis
of the leading Rule 11 decisions holding that the conclusions
(both legal and factual) reached by a lawyer also satisfy an objective standard as to what the mythical reasonable lawyer would
conclude.7 4 Though the language of Rule 11 is far from clear,
duct a pre-filing factual inquiry to determine that the defendant drug company
had supplied the drug ingested by plaintiff).
70. See Polur v. American Stock Exch., Inc., 637 F. Supp. 1190, 1191
(S.D.N.Y. 1986) ("Polur in effect seeks some kind of reward for his own laziness
and stupidity. This court cannot countenance such behavior, particularly on the
part of an attorney. Accordingly, pursuant to Rule 11, Sam Polur is ordered to
pay $5,000.00 ....
), aff'd, 816 F.2d 670 (2d Cir. 1987); see also In re Oximetrix,
Inc., 798 F.2d 637 (D.C. Cir. 1984) (petitioner "totally ignored" leading case in
its brief); Blair v. Shenandoah Woman's Center, Inc., 757 F.2d 1578 (4th Cir.
1985) (plaintiff's lawyer "had not researched legal issues at all").
71. One district court explicitly rejected the lawyer's argument that he relied on local counsel's legal opinion as a defense to Rule 11 sanctions. Pravic v.
U.S. Indus.-Clearing, 109 F.R.D. 620 (E.D. Mich. 1986); see also Southern Leasing Partners, Ltd. v. McMullan, 801 F.2d 783 (5th Cir. 1986).
72. See, e.g., Zaldivar v. City of Los Angeles, 780 F.2d 823 (9th Cir. 1986);
Eastway 1 762 F.2d 243 (2d Cir. 1985).
73. 97 F.R.D. at 198.
74. Zaldivar, 780 F.2d at 830 ("The standard is reasonableness. The 'reasonable man' against which conduct is tested is a competent attorney admitted
to practice before the district court."); see also Hansen v. Prentice-Hall, Inc., 788
F.2d 892, 894 (2d Cir. 1986) (Court held that Rule 11 sanctions were not appropriate "[b]ecause [plaintiff] could form a reasonable belief that [the complaint
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neither the text of the rule nor even the drafters' notes support an
interpretation that establishes, in effect, a negligence standard for
Rule 11. Nonetheless, it is this expansive interpretation of the
"reasonable inquiry" test that is being followed and which greatly
expands the opportunities for courts to use and also misuse Rule
11.
2.

Creative Lawyering Norm

In this hypothetical, there is no issue of changing the law,
only the reasonableness of the inquiry before filing the complaint.
There also was no question about the reasonableness of the legal
conclusion; the lawyer was familiar with the applicable law. Let
me add an element of legal challenge to examine the continuing
Rule 11 standard that changes in the actual governing law be
sought only in "good faith."
Assume, in my hypothetical, that A came to L's office in New
York in 1970 and not 1987. At that time, the Second Circuit's
standards for stating a prima facie housing discrimination claim
under the federal civil rights laws were not yet clearly delineated. 7 5 There were, however, some lower courts and other circuit
courts that seemed to suggest that a plaintiff must allege that a
defendant intentionally discriminated on the basis of race and
that the refusal to rent was "solely" due to plaintiff's race. 76 In
that context, L concluded in 1970, that the 1968 Civil Rights statute was intended to be applied more liberally in order to accomplish its aim (to eliminate racial discrimination in housing) and
that an allegation of intentional discrimination was not required
to state a prima facie claim under the law. Accordingly, assume
that L filed the complaint and motion (just as in the 1987 hypothetical) and that she later lost either or both the motion and the
case. Did she satisfy the Rule 11 creative lawyering standard that
she may take an action if it is a "good faith argument" to change
the law? Here, I use "good faith" to refer to the motives and
was] well grounded in fact and ... warranted by existing law."), cert. denied, 107
S. Ct. 178 (1986).
75. See, e.g.,
Duckett v. Silberman, 568 F.2d 1020 (2d Cir. 1978); cf. Smith v.
Anchor Bldg. Corp., 536 F.2d 231 (8th Cir. 1976). Even to date, the United
States Supreme Court has not definitively dealt with the pleading or proof standards under Title VIII of the Civil Rights Act of 1968. See, e.g., Metropolitan
Hous. Dev. Corp. v. Village of Arlington Heights, 558 F.2d 1283 (7th Cir. 1977),
cert. denied, 434 U.S. 1025 (1978).
76. Bush v. Kaim, 297 F. Supp. 151 (N.D. Ohio 1969) (case sometimes erroneously cited as support for proposition that refusal must be solely due to

race).
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legitimacy in L's assertion of these legal arguments and not simply the adequacy of her factual or legal investigation under existing law. Whereas the investigation requirement is the objective
reasonable lawyer standard, the "good faith" argument norm
seems to require some inquiry into the motivations of the lawyer
and her client. Or, at least this is a reading of amended Rule 11
that attempts to give cognizance to all and not just part of the
language of the rule.
What is a "good faith" attempt to change the law? How
would an advocate go about pursuing such a course of action? In
the hypothetical, would L argue she wished to change the law (regarding proof of intent) or rather simply that the law is as she
argues it is, which is in support of her client's position? Any advocate knows that the latter is the more effective route in a legal
system using the doctrine of stare decisis. 77 Further, how can a
court determine that the argument is a good faith attempt to apply the law to favor her client? Should the court delve into the
genuineness of L's motives through cross-examination or otherwise? Some courts, in their effort to simplify and to apply the new
objective test(s) of Rule 11, have disregarded the remaining
"good faith" language in Rule 11 or at least they have eliminated
any element of subjectivity as to what it means. 78 "In order to
determine 'good faith' and 'improper motive' under Rule 11, a
court must judge the attorney's conduct under an objective standard of reasonableness rather than by assessing subjective intent." 79 This may be a difficult test for the lawyer on the cutting
edge. At what point after 1896 and before 1954 would a lawsuit
trying to undo the separate but equal doctrine have ceased to be a
frivolous lawsuit under this interpretation of Rule 11 ?8o If the
phrase "good faith" is to have any meaning, it seems to me that a
court must be quite sensitive to the motives of a creative lawyer.
Even if the court applies a so-called objective standard, the "reasonable lawyer" must be one who is a creative and progressive
one.
77. See Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531,
1540 (9th Cir. 1986).
78. E.g., Oliveri v. Thompson, 803 F.2d 1265, 1275 (2d Cir. 1986).
79. Stevens v. Lawyers Mut. Liab. Ins., 789 F.2d 1056, 1060 (4th Cir. 1986)
("A good faith belief in the merit of a legal argument is an objective condition
which a competent attorney attains only after a 'reasonable inquiry.' " (citing
Zaldivar, 780 F.2d at 823)); see also Cannon, The History and Purposes of Rule 11, 54
FORDHAM L. REV. 10, 12 (1985); Note, Civil Procedure, supra note 6, at 144 (objective test also applies to standard for good faith attempt to change the law).
80. See Eastway 11, 637 F. Supp. 558, 575 (E.D.N.Y. 1986).
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Ethical Norm

Rule 11 explicitly requires that an action not be interposed
for "any improper purpose" such as harassment or delay.8 ' To
return to my 1987 version of the hypothetical, assume in addition
to the facts stated, that A told L (the lawyer) that he knew that the
landlord had only one vacancy, that the landlord saw at least ten
other people applying for the same apartment (some having arrived before A) and that because he, A, was in such dire need of
an apartment he wanted to sue the landlord in order to gain a
marginal advantage (though extortionate in nature) among the
other applicants in having the landlord choose him. Under those
circumstances, if L filed the complaint and motion would L have
violated the "improper purpose" proscription in new Rule 11?
Here, the evaluation of L's lawyering seems indistinguishable
from the one utilized under old Rule 11.82 Did L act in bad faith
to misuse the federal court to enable A to gain an upper hand?
After all, if A sought no money 83 but only a lease to the apartment, the landlord might easily decide to give A the apartment
and literally not make a "federal case" of it, to avoid both the
expense and the hassle of litigation. Were the landlord to resist
and ultimately try to argue that the lawsuit was brought only as a
club to coerce him into renting to A, he would have to establish
the bad faith of A and/or his lawyer. This is a much different kind
of analysis from one into the nature and reasonableness of L's
inquiry or conclusions. Thus, even though the Rule 11 objective
test as to whether L conducted a reasonable inquiry might be satisfied, there still can be a Rule 11 violation if bad faith is proven.
This also is different from whether L is trying, in "good faith" to
change the law. Nevertheless, even as to the improper purpose
and harassment language in Rule 11, some courts have construed
81. See, e.g., Raffe v.John Doe, 619 F. Supp. 891 (S.D.N.Y. 1985) (no "legitimate purpose" for action; "blackmail by litigation").
82. See Nemeroff v. Abelson, 704 F.2d 652 (2d Cir. 1983); see also Itel Containers Int'l Corp. v. Puerto Rico Marine Management, Inc., 108 F.R.D. 96
(D.N.J. 1985) (sanction on defendant for concealing defense of lack of diversity
for nearly two years); Hearld v. Barnes & Spectrum Emergency Care, 107 F.R.D.
17 (E.D. Tex. 1985) (misuse of process to obtain federal diversity jurisdiction).
83. Large damages awards have been obtained in relatively simple cases
very similar to the one reflected in the hypothetical. See, e.g., Phillips v. Butler,
Eq. Oppor. in Hous. Cas. (P-H) 15, 388 (N.D. Ill. Jul. 22, 1981) ($252,675),
aff'd inpart, 685 F.2d 184 (7th Cir. 1983); Brown v. Van Plaza Realty, Eq. Oppor.
in Hous. Cas. (P-H) 15, 409 (E.D.N.Y. 1981) ($50,000). Does the fact that A
may forego seeking such monetary relief sufficiently reduce or eliminate the extortionate aspect of bringing the lawsuit? Or does it remain (even as a purely
injunctive action) a bad faith attempt to harass the landlord into a settlement?
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these terms pursuant to an objective standard. s4
Thus, despite the protestations of some of the Rule 11 proponents, the language of amended Rule 11 does not eliminate the
relevance of good faith. Nor, unfortunately, is the language unambiguous. Confusion seems to remain among the federal
judges, even as to elimination of the requirement that bad faith be
established before a Rule 11 violation can be found.8 5 Use of the
three standards just suggested might aid in clarifying the application of Rule 11. This suggested clarification, however, will not
alter the basic impact of the rule. It still would result in thejudiciary's assumption of this substantially expanded responsibility of
assessing lawyering performance.
C. Evaluative Function of Rule 11
What is the evaluative function which courts are now performing pursuant to Rule 1 1? Though the critique language or
technique of a teacher is rarely used,8 6 whenever a court makes a
Rule 1 1 determination that a "reasonable inquiry" was made, that
a legal conclusion is one which a reasonable (i.e. minimally competent) lawyer would reach, or that a litigation action violates an
ethical proscription against using the courts for improper purposes, it engages in the process of assessing the competence or
the ethics of a lawyer. Lawyer competence and ethics, therefore,
while not explicitly referred to in Rule 11, are at the core of the
judicial Rule 11 exercise. Again, while courts eschew didactic terminology, the evaluative task is no different an analytical process
than the one a clinician uses to provide a critique for a clinic stu84. See Zaldivar, 780 F.2d at 831 n.9 (even "improper purpose" in Rule 11
has been interpreted to be one based on an "objective standard"). This reading
of Rule 11 (which seems to disregard the plain language of the rule) would lead
to the conclusion that Rule 11 has a single reasonable lawyer standard and any
inquiries into motive or intent would be reserved for the exercise of other sanctioning powers pursuant to § 1927 or the inherent power of the court. Such a
reading might make sense but it is contrary to the language of Rule 11.
85. See Suslick v. Rothschild Sec. Corp., 741 F.2d 1000 (7th Cir. 1984) (requiring bad faith); S. KASSIN, supra note 6. But see Ronco, Inc. v. Plastics, Inc.,
539 F. Supp. 391 (N.D. I1. 1984) (Judge Shadur criticizes the Suslick analysis).
86. Occasionally, a court will emphasize the evaluative and educative aspect
of Rule 11. In reducing a possible fees sanction, one court noted that the "criticism (implied by the Rule 11 sanction) is intended to be constructive." Brown v.
Nationwide Mut. Ins. Co., 634 F. Supp. 72, 73 (S.D. Miss.), aff'd as modified by,
805 F.2d 1242 (5th Cir. 1986); see also In re TCI Ltd., 769 F.2d 441 (7th Cir.
1985); cf. Schwarzer, supra note 1, at 654. "([I]t is far preferable for the judge to
monitor the adequacy of preparation before the trial begins than to wait until
trial when remedial action becomes more difficult.").
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dent as to the skillfulness and results of a particular case plan, an
interview, a motion or a deposition.
The Rule 11 evaluation can occur at several possible levels:
at each the federal court is now obliged to assess lawyering performance and it may do so by applying the three standards I suggest above. In each instance the evaluation is a task being
performed by the court, above and beyond its judicial obligation
to decide a case or a motion on the merits. First, a federal judge
must examine the lawyer's pre-filing steps and determine whether
those actions satisfy the Rule 11 "investigatory norm" or reasonable inquiry test, as to both the facts and the law. In terms of the
factual investigation, a court is called upon to assess the thoroughness, industriousness and effectiveness of a lawyer's investigative steps. This could include implicitly or explicitly an
evaluation of a lawyer's ability to effectively: interview a client
and elicit all the facts; 8 7 interview a third-party witness;8 8 obtain
and examine all ascertainable and relevant documents; or develop
an investigation plan calling for a series of consecutive steps.8 9
With respect to Rule 11 judicial assessments of lawyers' prefiling factual inquiries, a few examples are helpful. In Bockman v.
Lucky Stores,90 the court in an action already certified as a class
action, gave parties until June 13th to file remaining pre-trial motions. On June 5th, defense counsel got a phone call from an exhusband of a class member claiming he was told by his former
wife that plaintiffs' counsel had told class members they would
not have to pay the costs of litigation. Without even obtaining an
affidavit from the husband, defense counsel made a motion on
June 12th to disqualify plaintiffs' counsel for alleged ethical code
violations. The court evaluated the investigative steps taken by
defense counsel, concluded that he had not complied with the
reasonable inquiry test of Rule 11 and therefore imposed sanctions on him because he: 1) had not tried to verify the phone call;
87. See, e.g., Van Berkel v. Fox Farm and Road Mach., 581 F. Supp. 1248 (D.
Minn. 1984).
88. See, e.g., Norton Tire Co., Inc. v. Tire Kingdom Co., Inc., 108 F.R.D.
371 (S.D. Fla. 1985), order vacated by, 116 F.R.D. 236 (S.D. Fla. 1987).
89. See Federal Procedure Committee, supra note 6, at 4 (list of several factors which courts are using in evaluating lawyering performance in their Rule 11
assessments; e.g. level of lawyer's experience; whether personal interviews were
conducted; whether documents were reviewed; whether lawyer relied absolutely
on client information).
90. 108 F.R.D. 296 (E.D. Cal. 1985), aff'd, 826 F.2d 1069 (9th Cir. 1987);
see also Oliveri v. Thompson, 803 F.2d 1265, 1269 (2d Cir. 1986) (description of
"reasonable" investigation).
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2) had made no effort to interview the caller's former wife; and
3) had not requested an extension of time to file pre-trial motions
in order to complete either of the first two steps. Not only were
inadequate investigative steps taken, thus calling for Rule 11
sanctions, but the court went on to conclude that defense counsel
was quite inconsiderate at best in making such a sloppily prepared
motion which impugned the integrity of plaintiffs' counsel. In
conducting its evaluation of the lawyering performance of defense counsel, the court utilized a reasonable lawyer competence
standard in accordance with the guidelines set forth in the advisory committee's notes.
In another case, a Florida district court rejected a plaintiff's
argument that a pre-filing investigation was prohibitively expensive and therefore not required when the result of plaintiff's inaction was to file a lawsuit which it never could have won. In Norton
Tire Co. v. Tire Kingdom, 91 the plaintiff asserted antitrust claims
which the court held required the plaintiff to satisfy substantive
law tests relating to defendant's "substantial market share." The
court found lawyering deficiencies both in terms of legal and factual aspects of plaintiff's pre-filing preparation. On the legal side,
the plaintiff seemed to be making legal arguments that the applicable circuit court decision need not be followed in favor of a minority opinion from another circuit but failed to explain why or
how the district court should do this. The minority view would
have precluded the necessity of establishing that defendant had a
substantial market share. But, the plaintiff also argued, even
under the substantial share theory, that it would be able to satisfy
the test. The bases of plaintiff's conclusion were its own survey
and a newspaper article both of which, however, showed defendant's percentage of the market to be less than what the law required it to be to satisfy the test. Finally, plaintiff, in response to
defendant's summary judgment motion, moved to withdraw the
claim without prejudice, because it could not afford to conduct a
survey to show defendant had a substantial share of the market.
The court applied the Rule 11 reasonable inquiry test and concluded that plaintiff's consideration and rejection of the need to
hire a consultant should have occurred prior to filing.
In a third case, Duncan v. WJLA T V,92 the court imposed
91. 108 F.R.D. 371 (S.D. Fla. 1985).
92. 106 F.R.D. 4 (D.D.C. 1984). The case also demonstrates the extent to
which a court can get diverted into assessments of lawyering which are extraneous to the merits of a case. For a discussion of the potential misuses of the rule,
see infra notes 223-281 and accompanying text.
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sanctions on a plaintiff's lawyer who misstated which college a
proposed trial expert had attended. Because this misstatement
necessitated the opponent's expenditure of time and money to
rebut the expert's qualifications, the court awarded fees to the
party opposing the expert. The court examined the steps taken
by the expert's lawyer and concluded no reasonable inquiry had
been undertaken to learn the qualifications of the person plaintiff
designated as her expert. Indeed, according to the testimony of
the expert in question, neither plaintiff nor her lawyer had ever
inquired about the expert's biographical information which that
lawyer had submitted in writing to his adversary.
As to the requirement that a lawyer make a reasonable inquiry into the law, a court might appropriately under the present
rule also evaluate a lawyer's basic legal research skills. Though
few courts have openly discussed this legal research skill, 9 3 a
court could examine an allegedly offending lawyer's ability to use:
Lexis or Westlaw; Shepards; the Guide to Legal Periodic Literature; looseleaf services; treatises; etc. From an educational viewpoint, it would be useful to let a lawyer know in what respects her
or his legal research skills are deficient. There are available criteria which a court might use in assisting it to conduct a Rule 11
evaluation of legal research skills. 9 4 In fact, it would seem to be
part of the courts' responsibility under Rule 11 to establish the
necessary competence criteria as to all relevant skills, including
research skills, by which to evaluate whether and how well a lawyer conducted a "reasonable inquiry." 9 5
Recalling the tripartite framework I suggested above, a second norm which a court should evaluate under Rule 11 is the
"creative lawyering" standard. Most courts, however, also as
noted above, have disregarded the "good faith" language in Rule
11 and simply have applied an objective standard of reasonable93. See, e.g., Club Assistance Program Inc. v. Zuckerman, 598 F. Supp. 734
(N.D. I11.
1984) J. Shadur questioned lawyer's legal research and analytical
skills); cf. Noxell Corp. v. Firehouse No. 1 Bar-B-Que Restaurant, 771 F.2d 521
(D.C. Cir. 1985) (awarded fees to a prevailing defendant pursuant to attorney's
fee award provision when plaintiff's legal research failed to disclose a U.S.
Supreme Court case "precisely on point").
94. See, e.g., COMMITrEE ON CONTINUING PROFESSIONAL EDUCATION, A.L.I.A.B.A., A MODEL PEER REVIEW SYSTEM 16-17 (1980) [hereinafter A.B.A., MODEL
PEER REVIEW].

95. Id. But see Schwarzer, supra note 1 at 654 ("There are no general and
objective standards by which to test the adequacy of counsel's preparation.").
See also Whittington v. Ohio River Co., 115 F.R.D. 201 (E.D. Ky. 1987) (court set
forth guidelines for compliance with Rule 11); A.B.A. Professionalism Report, supra
note 1, at 313.
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ness as to the legal conclusions of a lawyer as well as the adequacy
of the investigation. 9 6 For these courts, to use the language of
the Second Circuit, the test is whether a competent attorney
would have concluded that the claim was not supportable. 9 7 The
Rule 11 evaluative task here, according to the Eastway view, is to
use a reasonable lawyer standard to assess the legal and factual
conclusions reached by the lawyer.
These judicial evaluations of a lawyer's legal and factual conclusions (as contrasted with the lawyer's method of inquiry) are difficult to make and present potential areas of abuse of the Rule 11
powers. 98 They demand that a court decide what is defensible
and what is indefensible lawyering. Whether a court utilizes the
so-called objective standard of what a reasonable lawyer would
conclude or a creative lawyering standard which incorporates
some element of good faith in the assertion of a particular legal or
factual conclusion, these Rule 11 assessments require subtle linedrawing. For example, distinguishing between a case where "it is
patently clear that a claim has absolutely no chance of success" 99
and a case where "there is a strong chance of losing" 10 0 is a difficult task. In the latter case, it was held that a litigant is not required by Rule 11 to forego pursuit of such a claim; in the former,
sanctions were imposed. 0 1
From the perspective of counseling a client on the prospects
of success, such refined line-drawing suggests that at some point
on the continuum (perhaps at a point below five on a scale of one
96. See supra notes 72-74 and accompanying text. Not all courts are using
this so-called objective standard to assess conclusions. See also Nelson v. Piedmont Aviation, Inc., 750 F.2d 1234, 1238 (4th Cir. 1984) ("Thus we cannot say
the analogies were drawn with no 'good faith argument for the extension, modification or reversal of existing law.' "), cert. denied, 471 U.S. 1116 (1985).
97. Eastway I, 762 F.2d at 254; see also Southern Leasing Partners Ltd. v.
Bludworth, 109 F.R.D. 643, 645 (S.D. Miss.) (A "[r]easonable inquiry" into the
doctrine of resjudicata "should have indicated . . . that none of the exceptions
were applicable."), aff'd, 801 F.2d 783 (5th Cir. 1986).
98. For a discussion of potential misuse of the Rule, see infra notes 223-81
and accompanying text.
99. Monument Builders of Greater Kansas City v. American Cemetery
Ass'n, 629 F. Supp. 1002, 1012 (D. Kan. 1986).
100. Weinstein v. University of Ill., 630 F. Supp. 635 (N.D. Ill. 1986).
101. Id.; Monument Builders of Greater Kansas City v. American Cemetery
Ass'n, 629 F. Supp. 1002, 1012 (D. Kan. 1986); see also California Architectural
Bldg. Prods. Inc. v. Franciscan Ceramics, Inc., 818 F.2d 1466, 1472 (9th Cir.
1987) ("[S]uit was not so baseless that sanctions ought to be imposed." The
"facts [possible dissimulation by defendants] do not suffice to create a genuine
issue for trial, [but] we cannot say that the complaint is so lacking ... as to make
[plaintiff's counsel's] decision to sign and certify it subject to sanctions under
[Rule] 11.").
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to a hundred as to prospects of success) 10 2 a case would be frivolous and the attorney would be subject to Rule 11 sanctions,
whereas the case would have to read above 10 on the scale to
withstand a 12(b)(6) motion to dismiss (i.e. "virtually without
merit" or "totally unmeritorious").1°3 No sanctions would be applied either to the case withstanding a 12(b)(6) or Rule 56 motion
(i.e. above ten on the continuum) or to the case which is dismissed (i.e. below ten) but not "frivolous" (not below five). Such
an analysis would call for a sophisticated and detailed Rule 11
evaluation by any federal court making a Rule 11 assessment.
One of the leading and most active users of Rule 11, Judge
Shadur, in denying a request for sanctions, wrote, after a lengthy
analysis of a Rule 56 motion, that plaintiff's claims were "not destined to fail," and "most of plaintiff's claims have withstood defendants' attacks, and those on which they have lost were not
matters so well settled that reasonable legal minds might not differ." 10 4 I presume that Judge Shadur, were he using the continuum as to the claims dismissed, would have put the latter claims
between five and ten on my scale. These have to be extremely
10 5
difficult distinctions to make, even for the best of judges.
Two decisions amply illustrate how difficult it is for a court to
perform this evaluative function. First, in Judge Weinstein's
lengthy remand decision in the Eastway case, he carefully analyzes
the applicable antitrust law to sustain his opinion that while the
legal conclusions of plaintiff's lawyer did not withstand the Rule
12(b)(6) or Rule 56 motions (i.e. they were below ten on my
scale), the claims were barely under that fine line which the Second Circuit drew to support its opinion that the claims were frivolous. 10 6 Using my continuum Judge Weinstein, having been
102. For a discussion of the technique of using percentages or various
probability language in describing the likelihood of success for a particular legal
claim, see D. BINDER & S. PRICE, LEGAL INTERVIEWING AND COUNSELING 141-53
& 166-70 (1985).
103. See, e.g., Rennie & Laughlin, Inc. v. Chrysler Corp., 242 F.2d 208, 213
(9th Cir. 1957) (regarding standard as to Rule 12(b)(6) motion).
104. Rateree v. Rockett, 630 F. Supp. 763, 778 (N.D. Il. 1986).
105. For example, in Rateree, it is noteworthy that Judge Shadur denied
nearly all of defendants' various motions to dismiss. Id. This is the converse of
the situation, which I discuss below, when a judge grants the dismissal motion.
There (especially when granting a 12(b)(6) motion holding a claim is "virtually
without merit"), the intellectual pressures on a judge to impose sanctions for
filing a frivolous claim are great. For a discussion of the misuse of Rule 11 sanctions for the purpose of buttressing substantive legal conclusions, see infra notes
227-81 and accompanying text.
106. Eastway H, 637 F. Supp. 558, 581 (E.D.N.Y. 1986).

https://digitalcommons.law.villanova.edu/vlr/vol32/iss3/1

32

Grosberg: Illusion and Reality in Regulating Lawyer Performance: Rethinking

1987]

RETHINKING RULE

11

607

directed by the Second Circuit to impose Rule 1 1 sanctions,
might say the Eastway claims were 4.9, or barely under the rating
which triggers sanctions. What constitutes a frivolous claim was
dealt with by the Second Circuit (a different panel) in a postEastway decision, in a manner more similar to that ofJudge Weinstein than the earlier circuit panel in Eastway. In the more recent
opinion, the Second Circuit held that the trial judge's conclusion
that the legal and factual conclusions of plaintiff's lawyer were
"very attenuated" and were not a basis for imposing Rule 11
sanctions. 107
And finally, a Rule 11 inquiry may also include an evaluation
of the ethical propriety of the lawyer's behavior, the third standard in my tripartite framework. Though some courts seem to
have read the need to examine the good faith of a lawyer's actions
out of Rule 11, the language of the rule suggests that it remains
part of the Rule 11 standards. The proponents of a single standard assert that if the lawyering actions satisfied the objective test,
then it cannot be for an improper purpose. 0 8 That position,
however, is not defensible as the housing discrimination hypothetical suggests, the legal and factual position in the third variation of the hypothetical is warranted and would satisfy an
objective reasonableness standard as to the legal conclusion. But
if the lawsuit were brought it would be to extort a settlement, 0 9
107. See Kamen v. American Tel. & Tel. Co., 791 F.2d 1006, 1010 (2d Cir.
1986); see also California Architectural Bldg. Prods., Inc., v. Franciscan Ceramics,
Inc., 818 F.2d 1466 (9th Cir. 1987).
108. According to the Ninth Circuit: "The view is nearly unanimous that
an 'improper purpose' is to be tested by objective standards." Zaldivar, 780 F.2d
at 831 n.9. Further, the Seventh Circuit implicitly held that if a claim satisfies
the Rule 11 reasonableness standard (as to the method of inquiry and conclusion) there cannot be an improper purpose. In bitter litigation between the City
of Baltimore and the Indianapolis Colts football team, the City contended that
the Colts' interpleader lawsuit was both baseless and one filed for the improper
purpose of harassing the City in the conduct of its previously filed condemnation
action. Indianapolis Colts v. Mayor and City Council of Baltimore, 775 F.2d
177, 178-79 (7th Cir. 1985). Baltimore argued that even if the Colts legal position was legally tenable, it was filed for an improper purpose and further that it
should be entitled to garner evidence on the team's "motive" for suing. The
Seventh Circuit disagreed; since the claim was "not frivolous," it would seem it
could not be filed for an improper purpose. Id. at 183. Indeed, the appellate
court had concluded that since the claim was not frivolous, the team "did no
more than exercise the full extent of their legal rights." Id. at 182. "If we were
to allow sanctions against Indianapolis . . . [for] filing a colorable interpleader
claim, we undoubtedly would 'chill an attorney's enthusiasm or creativity in pursuing factual or legal theories.' " Id.; see also Stevens v. Lawyers Mut. Liab. Ins.
Co., 789 F.2d 1056, 1060 (4th Cir. 1986).
109. Other extra-legal purposes for suing may be found to be more benign.
In Zaldivar v. City of Los Angeles, 780 F.2d 823, 832-834 (9th Cir. 1986), the
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certainly it would violate the improper purpose clause in Rule 11.
It would, however, require a court to evaluate the ethics and motives of plaintiff's lawyer, admittedly a more difficult task than the
evaluation required under an objective standard.i1 ° It may also
take the court more directly into matters of interpreting ethics
code provisions, in a manner which some courts do not wish to
encourage or even permit. I II Similarly, the legal and factual position in a single case may satisfy the requisite minimal reasonableness but if it is a repetitious effort it may be deemed to be for
harassment purposes. 12 A more persuasive argument by those
suggesting that good faith is irrelevant to Rule 11 might be that
purposeful misuse of the litigation process is relevant to other
standards by which to evaluate frivolous lawyering, such as 28
U.S.C. § 1927 or the court's inherent power. 1 13 Thus, for the
sake of simplicity, Rule 11 should utilize only an objective standard whereas motive and good faith are relevant to the non-Rule
11 tests.
Under Rule 11, the courts must evaluate the lawyering so
that they can perform the immediate judicial task of determining
whether a Rule 11 sanction must be imposed; the hope: to deter
baseless litigation. Perhaps the unstated and longer-term objective is to deter bad lawyering and generally up-grade the competence and ethics levels of all lawyers. In any event, the rule has
significantly expanded the opportunities for courts to assess lawyNinth Circuit held that the fact that the plaintiff may have had a political purpose
in filing the lawsuit did not (and should not) affect the plaintiff's compliance
with the Rule 11 objective standards.
110. See, e.g., Nemeroff v. Abelson, 704 F.2d 652 (2d Cir. 1983) (district
court, under old Rule 11, ultimately conducted such an inquiry and found a
violation of the good faith obligations under Rule 11. That obligation remains
under Rule 11, even though other parts of the amended rule make it easier to
find a violation.).
111. Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1539
(9th Cir. 1986) (courts should be very hesitant to engage in evaluating the ethical propriety of all lawyer conduct in federal court).
112. See, e.g., Bartel Dental Books Co. v. Schultz, 786 F.2d 486 (2d Cir.),
cert. denied, 106 S. Ct. 3298 (1986); Cannon v. Loyala Univ. of Chicago, 784 F.2d
777 (7th Cir. 1986), cert. denied, 107 S. Ct. 880 (1987). In both of these cases res
judicata defenses were accepted by the courts as a prelude to awarding Rule 11
sanctions. See Note, Reasonable Inquiry, supra note 6, at 751 n.1 (noting the
change in language from original draft of a Rule 11 amendment to the amendment finally adopted, indicating the addition of the proscription of filing papers
for "improper purposes" even when papers may not be frivolous as matter of
the legal conclusion); see also Vairo, Analysis of Aug. 1, 1983 Amendments to the
Federal Rules of Civil Procedure 67 (uly 1985) (unpublished manuscript).
113. But see In re TCI Ltd., 769 F.2d 441 (7th Cir. 1985) (where the court
applied both Rule 11 and § 1927 in a manner which obfuscated any distinction
between the Rule 11 and § 1927 standards).
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ering performance. Before considering how courts might be misusing this power, it is useful, first to compare those situations
when judges evaluate lawyering pursuant to non-Rule 11
authority.
III.

JUDICIAL EVALUATIONS OF LAWYERING

(NON-RULE 11 CONTEXT)

The judiciary's involvement in assessing lawyer ethics and
competence did not begin with amended Rule 11. Both before
and after the 1983 amendment there were and are innumerable
situations in which this evaluative function has come into play. In
nearly all instances (attorney's fees awarded to prevailing plaintiffs being the principal exception), these assessments have occurred in response to allegations of abuse or misbehavior by
attorneys. Thus, as with Rule 11, the judiciary's imposition of
sanctions usually followed an evaluation which confirmed the impropriety of some lawyering behavior. There are some crucial
differences, however, and they are reflected in two themes which
recur in these non-Rule 11 cases. First, the judicial responsibility
to evaluate lawyering performance and to impose sanctions has
arisen only in the most extraordinary of situations. There must
be truly egregious lawyering before these tasks are performed by
a court and before penalties are imposed. In part this was due to
a reluctance on the part of many judges prior to amended Rule 11
to criticize attorneys for bad lawyering; in part it was due to the
more limited and defined circumstances in which courts had been
called on to evaluate lawyering performance before Rule 11 was
amended. Second, in a large group of these cases involving assessments of lawyering, the evaluations and the appropriate judicial response are unavoidable. A case or a trial could not proceed
unless the evaluation was made.l "4 Rule 11 evaluations, in stark
114. Improper courtroom behavior and conflicts of interest are clear examples. Other instances of allegedly improper lawyering are less obvious as to the
need for judicial assessment. For example, the Supreme Court recently held
that a defendant's sixth amendment right to counsel was not violated when the
lawyer informed his client that he (the lawyer) would have to disclose the client's
perjury. Nix v. Whiteside, 475 U.S. 157 (1986). While there was a strong difference of opinion among the justices whether ethical norms were to be the governing standards, there was agreement that the lawyer's behavior had to be
assessed in order to dispose of the defendant's claim. Cf Evans v. Jeff, D., 475
U.S. 717 (1986) (court held that the Civil Rights Attorneys' Fee Award Act did
not preclude a defendant from demanding that plaintiff's counsel waive fees).
There, the majority of the court assessed the lawyering behavior of defense
counsel but used the fee statute as a source of criteria in doing so and not any
purportedly applicable ethical code provisions. See also Massa v. Eaton Corp.,
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contrast, are anything but necessary to the disposition of a case or
a dispute on its merits.
Even more importantly, two features of Rule 11 significantly
distinguish it from these other situations in which courts assess
lawyering. First, the rule is nearly open-ended as to the scope of
judicial scrutiny of an attorney's performance. Any paper signed
by a lawyer and filed in court can trigger an evaluation. For purposes of the Rule 11 "reasonable inquiry" requirement, a court
can delve even deeper and examine what a lawyer did before filing the paper in question. Second, as the preceding section
makes clear, the standard of lawyering performance which a court
can now demand under Rule 11 is much higher than was previously the case under Rule 11 and also much higher, generally,
than that which triggers sanctions in non-Rule 11 situations. The
federal courts can now hold lawyers to the equivalent of a legal
malpractice negligence standard-what the reasonable lawyer
would do. The cumulative effect of these two Rule 11 features is
that a court's evaluative role is potentially greatly expanded.
Negatively, as I discuss in the next section (part IV) this also provides great opportunity for misuse of the rule. Thus, to place the
Rule 11 evaluative function in perspective, I will briefly review
some of these other instances when the judiciary must assess the
ethics or competence of lawyers.
A.

Improper Courtroom Behavior

Lawyering actions in the courtroom may evidence varying degrees of incompetence, misuse, or disrespect or disregard for the
court, the public or an adversary. For present purposes, the subcategories of misbehavior reflect differences in degree, not kind.
In the extreme case, a court will exercise its contempt power.' 1 5
In the less extreme situation, a court may grant a mistrial motion
or a post-verdict motion for a new trial. 1 6 It is nothing new for
109 F.R.D. 312 (W.D. Mich. 1985) (assessment of lawyer's behavior in context of
request for discovery protective order to prevent lawyer's ex parte contacts with
certain employees).
115. See Dobbs, Contempt of Court: A Survey, 56 CONN. L. REV. 183 (1971); see,
e.g., In re McConnell, 370 U.S. 230, 236 (1962) (reversing a criminal contempt
conviction because trial counsel's allegedly disruptive behavior did not rise to
the level of an "obstruction of justice"); United States v. Thoreen, 653 F.2d
1332 (9th Cir. 1981), cert. denied, 455 U.S. 938 (1982).

116. See F. JAMES & G. HAZARD, CIVIL PROCEDURE 373-74 (1985); D. LouiG. HAZARD & C. TAIT, PLEADING AND PROCEDURE 979-1026 (1983); see, e.g.,

SELL,

New York Cent. R.R. v. Johnson, 279 U.S. 310 (1929) (demagogic argument to
jury unacceptable).
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courts to evaluate trial lawyering pursuant to the applicable procedural, evidentiary and ethical code rules and to determine the
parameters of acceptable courtroom behavior, whether the outer
constraint is the limit of the adversarial system in permitting excessive rhetoric 1 7 or assurance of minimal competence.'' 8 The
courts, not the disciplinary bodies, are the primary forums in
which these instances of courtroom lawyering performance are
initially and usually finally assessed. The courts are compelled to
assume this task because full evaluation and disposition of the allegations of bad lawyering must be made immediately in order to
determine the course of the litigation. Generally, the question is
whether the alleged misbehavior prevented the adversely affected
party from obtaining a fair and proper trial. It simply would not
be practicable or fair, for example, for a court to defer resolution
pending a decision of the nearest disciplinary body. This is in
contrast to a Rule 11 evaluation which need not be done for purposes of a fair resolution on the merits. In the case of the more
extreme contempt situation, the unacceptable lawyer performance might not bear directly on the merits; but because the purported misbehavior is so egregious, it requires a prompt judicial
response to uphold the dignity of the court. Again, the Rule 11
situation differs markedly because a far less consequential misdeed can trigger the evaluation.
B.

Conflicts of Interest

Increasingly motions are being made to disqualify counsel on
the grounds of conflicts of interest.' 19 The standards for judicial
resolution of these motions are those contained in the Code of
Professional Responsibility or the Model Rules of Professional
Conduct. But it is the courts which are being called on, as much
as if not more than the bar's disciplinary bodies, to interpret and
apply these ethical guidelines. 20 The courts, therefore, must
evaluate the actions of the lawyers. Such an evaluation might in117.
534, 449
118.
119.

See, e.g., Sabella v. Southern Pac. Co., 70 Cal. 2d 311, 74 Cal. Rptr.
P.2d 750 (1969), cert. denied, 395 U.S. 960 (1969).
See generally Schwarzer, supra note 1.
See, e.g., Oneida of Thames Band v. New York, 757 F.2d 19 (2d Cir.),
cert. denied, 106 S. Ct. 78 (1985); see generally G. HAZARD & W. HODES, supra note
49, at 121-186; C.W. WOLFRAM, MODERN LEGAL ETHIcS 314, 328-37 (1986) ("Increasingly, courts permit opposing litigants to employ disqualification motions
to remove an opposing lawyer from the case because of an impermissible conflict of interest.").
120. See, e.g., Unified Sewerage Agency v. Jelco, Inc., 646 F.2d 1339, 1342
n.1 (9th Cir. 1981).
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volve issues of pure ethics or combined questions of ethics and
competence. Very briefly, just as in the case of improper courtroom behavior, a court will be obliged to resolve the dispute because the exigencies of litigation necessitate immediate resolution
of the allegations in the context of the lawsuit in which the accusations are being made. Whether the assertions are made for tactical advantages (e.g. for delay or to force an adversary to obtain a
new and perhaps less capable lawyer) 12 1 or to avoid final judgments which might later be vulnerable to collateral attack, the allegations require prompt disposition. Neither the accused nor
the accuser can afford to delay resolution by deferral or by a referral to the disciplinary authorities to be decided at some distant
date. Accordingly, motions to dismiss counsel due to conflicts of
interest are made and decided by the courts where the lawsuits
are being heard. Indeed, except for "infuturo" advisory opinions
on conflicts of interest questions (issued by some disciplinary
bodies and most bar association ethics committees), or the rare
disciplinary enforcement proceeding, the development of the law
in this area of construction of the ethical norms on conflicts of
interest is primarily judicial in origin. 1 22 Once again, like most
instances of improper courtroom behavior, and unlike Rule 11
evaluations, conflict questions must be resolved by the court
when raised, in order to facilitate timely adjudication of the case.
C. Attorneys' Fees Awards
Attorneys' fee award statutes are numerous and come in
many forms; 12 3 all constitute legislative modifications of the common law American Rule that each party pay for his or her own
legal expenses. 124 Generally, these statutes have been enacted as
an incentive to victims of particular kinds of statutory or constitutional violations to bring legal action (e.g. Civil Rights Attorneys'
121. The courts in resolving these motions are becoming more resistant to
tactical use of disqualification motions for improper manipulative purposes. See,
e.g., White v. Superior Court, 98 Cal. App. 3d 51, 159 Cal. Rptr. 278 (1979);
Lewis v. Unigard Mut. Ins. Co., 83 A.D.2d 919, 442 N.Y.S.2d 522 (1981); L.R.
PArERSON,

LEGAL ETHICS:

THE LAW OF PROFESSIONAL

RESPONSIBILITY

131

(1984) (courts are becoming impatient with this abuse of an ethical rule). Indeed such misuse of a disqualification motion, itself, is a possible violation of
Rule lI's proscription on litigation actions taken for an "improper purpose," to
"harass" or to "delay."
122. C.W. WOLFRAM, supra note 119, at 329.
123. See H. NEWBERG, PUBLIC INTEREST PRACTICE AND FEE AWARDS 145-48

(1980) (list of federal statutes authorizing award of attorneys' fees).
124. See, e.g., Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240,
247 (1975) (statement of American Rule).
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Fees Award Act).' 25 Thus, if a plaintiff wins, the legal fees are
paid by defendant. Most of the statutes, however, implicitly authorize fees to successful defendants as well.' 26 Usually-again,
the civil rights fee statute is illustrative-fees will not be awarded
to defendants, however, unless the plaintiffs' position is totally
"without foundation" or "frivolous."' 12 7 In this context then,
courts will engage in evaluating lawyering performance in a manner quite similar to Rule 11 assessments.
Statutory fee award assessments of lawyering are also similar
to Rule 11 evaluations because they are extraneous to a determination on the merits. Both are made only after the underlying
legal issues are resolved. In this sense they differ from the evaluations of lawyering in the conflict of interest and courtroom behavior situations (where the lawyering is inextricably involved with
the merits). Statutory fee award assessments, however, occur
only at the end of the litigation, whereas Rule 11 evaluations may
occur at any point in the litigation when an allegedly baseless paper is filed. But there is a more significant difference between the
two kinds of rules authorizing these evaluations of lawyering-the
attorneys fee award statutes on the one hand and Rule 11 on the
other-and that is in their differing fundamental objectives. The
fee statutes have a positive purpose, to provide an incentive to
lawyers to assist victims of various wrongdoing to seek legal relief.' 2 8 Rule 11 is to serve principally as a negative deterrent to
bad lawyering. While the two situations coalesce when a plaintiff
files a baseless claim which is covered by an attorneys' fee award
statute, that statute exists primarily as an inducement-to ensure
or encourage vindication of certain rights. Thus, the vast majority of the applications of fee award statutes occur when a plaintiff
125. "The purpose of § 1988 is to ensure 'effective access to the judicial
process' for persons with civil rights grievances" Hensley v. Eckerhart, 461 U.S.
424, 429 (1983) (quoting H.R. REP. No. 1553, 94th Cong., 2d Sess. 1 (1976)).
126. See, e.g., 42 U.S.C. § 1988 ("[T]he court, in its discretion, may allow
the prevailing party, other than the United States, a reasonable attorney's fee.")
(emphasis added). No statutory distinction is made between plaintiffs and defendants as prevailing parties.
127. See Christianburg Garment Co. v. EEOC, 434 U.S. 412 (1978) (confirming the propriety of a dual standard for plaintiffs and defendants). "The
reasons for the different standards are obvious. Congress having provided for
attorney's fees as a means of enabling aggrieved parties to bring enforcement
suits, does not intend to deter those aggrieved parties by making them face the
prospect of paying their opponents' fees if the suit, though brought in good
faith, is unsuccessful." 122 CONG. REC. H12165-66 (daily ed. Oct. 1, 1976)
(Rep. Serberling).
128. 434 U.S. at 418 ("[T]he plaintiff is the chosen instrument of Congress
to vindicate 'a policy that Congress considered of the highest priority.' ").
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prevails.' 29 In those instances, the evaluations of lawyering may
be perfunctory at best, perhaps focusing on a limited issue such as
30
an appropriate hourly rate or the efficiency of the lawyering.
In those situations where there is a prevailing defendant and
there is a possible statutory fee award, there is considerable overlap with Rule 11. In such a case, judicial evaluations of the lawyering of plaintiffs' attorney may be made under both statutes and
may be performed simultaneously. 13 1 Indeed, there often is little
or no discussion of any differences in the applicable standards
called for under a particular fee statute as compared with Rule
11.132

Two general observations should be made regarding this
now extensive overlap of Rule 11 with many of the fee statutes
that authorize awards of fees to prevailing defendants. First,
whereas nearly all of the non-Rule 11 fee statutes require some
degree of frivolity if not bad faith on the part of the plaintiff or
plaintiff's counsel in order to award a defendant fees for the baseless actions of plaintiff, 13 3 Rule 11, as is now clear, does not. A
court can find a Rule 11 violation simply by finding that there was
an inadequate fact investigation under a reasonable lawyer standard. Second, Rule lI's additional grant of authority to examine
129. "It is very rare for a prevailing defendant to receive fees." Derfner,
The Civil Rights Attorneys'Fees Awards Act of 1976, in H. NEWBERG, PUBLIC INTEREST
PRACTICE AND FEE AWARDS 13, 45-46 (1980). This situation may be changing in
light of the availability of Rule 11. For a discussion of this change, see infra text
accompanying notes 131-32.
130. See, e.g., Blum v. Stenson, 465 U.S. 886 (1984) (public interest lawyer
should be awarded fees at the same market rate as any other lawyer).
131. See, e.g., Lieb v. Topstone Indus., Inc., 788 F.2d 151 (3d Cir. 1986).
132. See, e.g., Steinle v. Warren, 765 F.2d 95, 101 (7th Cir. 1985); Steinberg
v. St. Regis/Sheraton Hotel, 583 F. Supp. 421, 424-26 (S.D.N.Y. 1984). But see
Oliveri v. Thompson, 803 F.2d 1265, 1271-75 (2d Cir. 1986) (discussion of
overlapping sources of sanctioning power).
133. A defendant's recovery of fees under § 1988 has been held to require
purposeful misuse of litigation or bad faith. See, e.g., Hughes v. Repko, 578 F.2d
483, 489 (3d Cir. 1978); Keyes v. Lauga, 635 F.2d 330 (5th Cir. 1981). Even
under Title VII, an award of fees to a prevailing defendant, while not requiring a
finding of subjective bad faith, still requires a finding of frivolousness which connotes a less stringent standard of performance for plaintiffs' lawyers to meet
than the Rule 11 reasonable lawyer standard. See Christianburg Garment Co. v.
EEOC, 434 U.S. 412 (1978). Putting it differently, it is easier for a court to find
that Rule 11 is violated than it is to award fees to a prevailing defendant under
either of these two attorneys' fees award statutes. But see Coleman v. McLaren,
631 F. Supp. 763, 766 n.7 (N.D. Ill. 1986) (Judge Shadur explicitly noted that
the § 1988 Christianbergstandard for prevailing defendants is identical to the new
Rule 11 objective standard; "empty head" but "pure heart" no longer is enough
to avoid liability tinder § 1988). Other courts have not been quite as definitive
in holding that an "objective" standard is to be followed for prevailing defendants under § 1988. See, e.g., Keyes v. Lauga, 635 F.2d 330 (5th Cir. 1981).
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the solidity of plaintiffs' claims (the reasonableness of the lawyer's
legal conclusions) has fundamentally expanded courts' involvement in these evaluative tasks.' 34 The expansion is more than
simply a quantitative increase. Whereas fee awards to prevailing
defendants were rare 13 5 and only in what seemed to be the most
egregious cases of purposefully baseless lawyering,1 36 Rule 11 has
now made a fee award to a prevailing defendant much less
unusual.
Thus, though a court's evaluative task under the typical fee
statute is conceptually identical to its Rule 11 assessment responsibility, the much broader Rule 11 authority significantly increases
37
the frequency with which courts perform such evaluations.
Further, the Rule 11 reasonable lawyer standard means that a
court must delve much more deeply into what constitutes competent lawyering. The judicial task is no longer limited to the extreme case. Moreover, the evaluation of plaintiffs' lawyering
pursuant to the various fee award statutes is limited only to those
instances when such legislation is available to a prevailing defendant. While there are many such statutes, their patchwork availability makes them fundamentally different from Rule 11. Rule 11
is nearly unlimited; the weapon is available to any defendant (as
well as plaintiff) in any federal lawsuit. And, as noted, Rule 11
may be used any time a paper is filed during the course of the
litigation.' 3 8 The fee statutes are available to defendants only after they "prevail" at the conclusion of a lawsuit and only in the
specifically enumerated categories of cases for which fee statutes
exist.
D.

Discovery Sanctions

The use of sanctions to curb discovery abuses raises issues
similar to those discussed here regarding Rule 11. Are sanctions
134. Eastway I, 762 F.2d 243 (2d Cir. 1985).
135. For a discussion of fee awards to defendants, see supra note 129 and
accompanying text.
136. See, e.g., Olitsky v. O'Malley, 597 F.2d 303 (1st Cir. 1979) (fact that
plaintiff's lawyer failed to engage in pre-trial discovery, while "poor judgment,"
did not constitute "bad faith" to justify fees to defendant).
137. For a discussion of the cumulative effect Rule 11 is having on the use
of numerous sources of sanctioning authority, in addition to the attorneys' fee
award statutes, see infra notes 149-211 and accompanying text. There now appears to be a greater judicial disposition to award fees because of the presence
of Rule 11, pursuant to any of one or more of these sources of authority.
138. Adduno v. World Hockey Ass'n, 109 F.R.D. 375, 380 (D. Minn. 1986).
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an effective method of deterring such abuse? 13 9 Will the use of
such sanctions produce unproductive satellite litigation? And
even, are the courts capable of or inclined to properly evaluate
lawyers' use of the discovery process? Indeed, the 1983 amendments of Rules 16 and 26140 directing both the use of sanctions
and earlier and greater judicial management of the litigation process are integrally related to the Rule 11 amendments. 41 But a
crucial distinction also remains between Rule 11 and Rule 26 (and
Rule 37, the sanctions rule for discovery abuses). By definition,
the use of Rule 26 and the accompanying sanctions are limited to
the discovery process. Rule 11 is available for application to any
part of the litigation process: from the filing of a complaint
through the prosecution of appeals;' 4 2 even a post-litigation violation of a consent judgment. 143 In fact, because there is an ostensible overlap of Rules 11, 26 and 37 regarding the use of
sanctions, some courts have cited Rule 11 to penalize abuses of
the discovery process. 144 Most courts, however, have concluded
that the more narrowly defined Rule 37 sanctions (and not Rule
14 5
11 sanctions) should be used to penalize discovery abuses.
Thus, application of Rules 26(b)(1), 26(c), 26(g) and 37
139. See generally Resnick, supra note 16, at 548-49 (recognizing non-punitive method of dealing with discovery abuse, exemplified by Standing Orders on
Discovery of the U.S. District Court for the Eastern District of New York; set of
rules designed to improve lawyering performance not by penalizing violations
but by making it easier for lawyers to voluntarily comply); Sofaer, supra note 2, at
680.
140. See 97 F.R.D. at 192-93 & 201-13 (1983).
141. See generally J. FRIEDENTHAL, M. KANE & A. MILLER, CIVIL PROCEDURE
§ 7.16 (1985).
142. See, e.g., Thornton v. Wahl, 787 F.2d 1151, 1154 (7th Cir. 1986), cert.
denied, 107 S. Ct. 181 (1986) (Seventh Circuit, sua sponte and in reliance on Rule
11, awarded attorneys' fees to defendant for plaintiff's appeal of a summary
judgment granted to defendant; appeal resting on a "serious misstatement of
state law").
143. See, e.g., Adduno v. World Hockey Ass'n, 109 F.R.D. 375, 380 (D.
Minn. 1986) (Rule I sanctions imposed on attorney for violating a settlement
agreement on grounds agreement was signed for "improper purposes" and because lawyer violated duty to "conduct himself honestly and forthrightly before
the court."). Other courts have taken a less expansive view of Rule 1i. See
Reprosystem, B.V. v. SCM Corp., 630 F. Supp. 1099 (S.D.N.Y. 1986) (court declined to impose Rule II sanctions for lawyer's refusal to sign stipulation because alleged impropriety did not involve filing of pleading or other paper).
144. See, e.g., Perkinson v. Houlihan's/D.C. Inc., 108 F.R.D. 667, 674-75
(D.D.C. 1985); H.L. Hayden Co. v. Siemens Medical Sys., Inc., 108 F.R.D. 686,
690 (S.D.N.Y. 1985). Two additional cases are discussed in Federal Procedure
Committee, supra note 6, at 91; Libbi v. Sears, Roebuck & Co., 107 F.R.D. 227
(E.D. Pa. 1985); Minnesota Automotive Inc. v. Wagner Elec. Corp., No. 3-82254, slip op. (D. Minn. June 1, 1984) (Short, Mag.).
145. See, e.g., Argo Marine Sys., Inc. v. Camar Corp., 755 F.2d 1006, 1014-
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clearly entails an evaluative role by the courts similar to that triggered by Rule 11. A court must examine the circumstances and
determine whether the use of or resistance to a particular discovery tool constitutes an abuse of the discovery process. Rule 26(c)
authorizes the issuance of a protective order to prevent discovery
which causes "annoyance, embarrassment, oppression or undue
expense." When the purpose is harassment, discovery can be
barred. Moreover, similar to the requirements of Rule 11, every
lawyer must now sign all discovery documents pursuant to Rule
2 6 (g), certifying that after a "reasonableness inquiry," it is "consistent with the rules," "not interposed for any improper purpose" and "not unreasonable or unduly burdensome or
expensive." Interestingly, however, unlike their application of
Rule 11, the courts often still seem to be requiring a bad faith
finding or some element of purposefulness before a violation can
be found which calls for sanctions, at least when the severe sanction of dismissal is used. 146 Less stringent sanctions, however,
have been applied when non-willful violations of the discovery
47
rules were found.1
Finally, unlike the data regarding Rule 11, the frequency of
use of the expanded availability of discovery sanctions (pursuant
to the 1983 amendments) is not even approaching the frequency
with which Rule 11 is being applied. One recent survey noted
that discovery sanctions are infrequent in number and of minimal
severity; the authors concluded that "either 'discovery abuse' is
not a major problem in the federal district courts thanks to the
threat of sanctions, or, as is more likely the case, the threat of
sanctions has proved to be a paper tiger."' 4 8 Again, it is the
quantitative difference which is most important for our purposes.
The lesser use of discovery sanctions means simply that these new
discovery rules have not resulted in judicial involvement with
evaluating lawyering performance in a manner even moderately
similar to that occasioned by Rule 11. The greater use and the
open-ended nature of Rule 11, therefore, raise qualitatively different questions about judicial efforts to curb abuses or to im15 (2d Cir. 1985); United Artists Corp. v. La Cage Aux Folles, Inc., 771 F.2d
1265 (9th Cir. 1985).
146. See, e.g., Patton v. Aerojet Ordnance Co., 765 F.2d 604, 607 (6th Cir.
1985); De Crescenzo v. Maersk Container Serv. Co., 741 F.2d 17 (2d Cir. 1984).
147. See, e.g., Poulis v. State Farm Fire & Cas. Co., 747 F.2d 863, 869 (3d
Cir. 1984) (setting forth specific factors to consider in determining which sanctions are appropriate, including consideration of alternatives to a sanction of
dismissal).
148. Federal Procedure Committee, supra note 6, at 13.
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prove the quality of lawyering. While the availability of discovery
sanctions does generate some lawyer assessments by the courts,
the evaluations must be quite circumscribed (limited to discovery
issues) and must focus, more often than not, on the kind of purposeful abuse that courts always have had power to penalize.
Thus, though the questions as to effectiveness and utility are similar for the discovery and Rule 11 sanctions, the ramifications of
the use of the different rules are quite different.
E.

Abuse of the Judicial System

More generally, courts have imposed sanctions without Rule
11 for improper lawyering which undermines the efficacy of the
judicial system. They have done so pursuant to their inherent authority to maintain the integrity of the courts, as well as pursuant
to one of the several statutes or rules which authorize the use of
such punitive measures. In determining what constitutes improper lawyering the courts necessarily would have to evaluate
the competence or ethics of a lawyer. Unlike most current Rule
11 evaluations, however, the use of sanctions for these general
abuses has been limited to the more egregious examples of bad
lawyering, usually when a lawyer is found to have purposefully
misused or abused the judicial process.14 9 While this ethical or
moral norm (proscribing abuse of the judicial processes) remains
a part of Rule 11, it does not account for much of the increase in
the Rule 11 motion practice. The requirement that some form of
lawyer bad faith be found before sanctions are imposed no longer
exists in most Rule 11 evaluations. And it is this difference which
is significant and results in a qualitative and quantitative change
in the way courts now get involved in assessing lawyering performance pursuant to Rule 11.150
1. Inherent Authority
15 1
The Supreme Court held in Roadway Express Inc. v. Piper

149. See, e.g., In re Cosmopolitan Aviation Corp., 763 F.2d 507, 509, 515
(2d Cir.) (sanctions imposed pursuant to combination of non-Rule 11 sources of
authority on parties and lawyers who "continually mischaracterized facts," evidenced "truly remarkable bad faith" and who will not be permitted "to profit
from their contemptible conduct"), cert. denied, 106 S. Ct. 593 (1985).
150. To many observers it was this factor-the necessity to establish bad
faith-both under the pre-amendment version of Rule 11 and these other
sources of sanctioning authority which resulted in the ineffectual use of these
powers by the courts. See, e.g., Schwarzer, supra note 6, at 195; Sanctions Imposable, supra note 23.
151. 447 U.S. 752 (1980). The court remanded the case to the trial court to
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that a court has the inherent power to impose attorneys' fee sanctions on lawyers who act in bad faith because the exercise of such
power is "necessary" to the exercise of all other judicial powers
and necessary to protect "the due and orderly administration of
justice and [to maintain] the authority and dignity of the
court .... "152 In Roadway Express, the plaintiffs' lawyer repeatedly
ignored court orders regarding discovery as well as deadlines for
submissions of briefs. Much like the rationale underlying the contempt power, the Court concluded that the judiciary cannot tolerate an affront to its integrity; if the court becomes a party to
improper use of the judicial process by countenancing abuse, respect for the judicial branch would be undermined. 153 The Court
held, quoting Link v. Wabash, that the inherent power to invoke
the attorneys' fees sanction "is necessary in order to prevent undue delays in the disposition of pending cases and to avoid congestion in the calendars ....,,154 This inherent power to sanction,
however, has been limited to instances of willful abuse ofjudicial
processes.
The scope and nature of this inherent authority were recently
examined in an en banc decision of the sharply divided Third Circuit. In Eash v. Riggins Trucking Inc. ,15 the court held (with four of
ten judges dissenting) that it was within the inherent power of the
trial court to impose a monetary sanction (equal to the cost of
impaneling a jury, $390) on a lawyer who violated the judge's local rule regarding a cut-off date for settlements prior to trial. The
Eash majority concluded that enforcement of the local rule was
within a court's inherent authority; it is one of those powers "necessary only in the practical sense of being useful;" and it is pursuant to this inherent power that courts "have developed a wide
make a specific finding as to whether counsel's conduct constituted bad faith. Id.
at 767.
152. Id.at 764 (quoting Cooke v. United States, 267 U.S. 517, 539 (1925);
cf. Hull v. Celanese Corp., 513 F.2d 568, 571 (2d Cir. 1975).
153. See Link v. Wabash R.R., 370 U.S. 626 (1962) (relied on in Roadway
Express) (Court upheld the dismissal of case because of lawyer's failure to appear
at pre-trial conference in case which was oldest one on court's docket); Transit
Ads Inc. v. Tanner Motor Livery, Ltd., 270 Cal. App. 2d 275, 282, 75 Cal. Rptr.
848, 852 (1969) ("When inexcusable neglect [by a lawyer] is condoned even
tacitly by the courts, they themselves unwittingly become instruments undermining the orderly process of the law."); see also Note, Sanctions Imposed by the Courts on
Attorneys Who Abuse the Judicial Process, 44 U. CHI. L. REV. 619, 639 (1977).
154. 447 U.S. at 765.
155. 757 F.2d 557 (3d Cir. 1985); see generally Note, Civil Procedure-Federal
District Courts Have Inherent Power to Sanction Attorneys for Abuse of the JudicialProcess,
31 VILL. L. REV. 1073 (1986).
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range of tools to promote efficiency in their courtrooms and justice in their results."' 5 6 In approving a fine for the lawyer who
unnecessarily caused a jury to be impaneled, the Third Circuit
found that the trial court has the "inherent power ... to regulate
the conduct of attorneys" appearing before it and to fashion tools
for it to do whatever is reasonably necessary to deter abuse of the
judicial process."' 1 7 Like the Supreme Court in Roadway Express,
the Eash court reserved the use of this inherent authority to in58
stances of bad faith misuse of the judicial process.'
With respect to the judicial branch's tolerance of incompetence, as opposed to unethical behavior such as lying or improper
use of the courts, the judicial activist argument is that the administration of justice is "destablized" by bad lawyering; it impairs
the "orderliness, predictability and fairness" of the judicial
processes. And it would "undermine public confidence" in the
system.' 59 Competently litigated cases, therefore, are as significant to the integrity of judicial process as the elimination of any
attempts to abuse or misuse the process.' 60 Judge Schwarzer,
went even further and wrote, several years before the amendment
to Rule 11, that trial courts ought to take a number of pre-trial
6
prophylactic steps aimed at improving the quality of lawyering.' '
Judge Schwarzer's position was a distinctly minority view and until Rule 11 was amended in 1983, the posture was not often emulated by his colleagues on the bench. Since the amendment to
Rule 11, as well as the other 1983 changes increasing the pre-trial
role of the judge, some other courts are following suit regarding
62
the inherent power to ensure lawyering competence.
A related notion is that the court must ensure that the adversarial system operates fairly. If one side is the victim of incompetence that person may also be the loser not because of the merits
but because of the shortcomings of the system, unless a judge
156. 757 F.2d at 563-64.
157. Id. at 567.
158. Cf Kleiner v. First Nat'l Bank, 751 F.2d 1193, 1209 (11th Cir. 1985)
(court upheld a $50,000 fine on defendant's attorney for disregarding a court
order prohibiting communication with plaintiff class members).
159. Schwarzer, supra note 1, at 638.
160. The availability of malpractice suits to client victims of incompetence
and the rare disciplinary proceeding initiated by a non-client to penalize incompetence apparently are not enough. The courts, Judge Schwarzer asserts, have
an affirmative duty to play a role in effecting a higher level of competence among
lawyers. Id. at 639.
161. Id. at 667.
162. See, e.g., In re Cosmopolitan Aviation Corp., 763 F.2d 507, 517 (2d Cir.
1985).

https://digitalcommons.law.villanova.edu/vlr/vol32/iss3/1

46

Grosberg: Illusion and Reality in Regulating Lawyer Performance: Rethinking

1987]

RETHINKING RULE

11

steps in to offset the imbalance. The proponents of this minority
view espouse a more aggressive role for judges; they assert that
judges must act as a constraint on incompetence and unethical
behavior in order to ensure proper and effective operation of the
adversarial system. 163 In the criminal law context, a modified and
more widely held version of this judicial duty is that the court
must ensure that the constitutional law requirements of effective
64
assistance of counsel are satisfied for defendants.
The standard of lawyer performance when courts evaluate
lawyering pursuant to the judiciary's inherent authority is clearly
less demanding than the standard used under Rule 11. Under
Roadway Express, the key distinction noted earlier between Rule 11
and the inherent authority to sanction lawyering abuses remains-some form of bad faith is required in the latter situation.' 65 This is so despite the minority view espoused by judge
Schwarzer that courts ought to be able to sanction (pursuant to
their inherent authority) incompetent lawyering as well as purposefully unethical lawyering.' 66 And it is this distinction which
substantially differentiates the evaluative function performed pursuant to Rule 11.
2.

28 U.S.C. § 1927

In Roadway Express, the Supreme Court also held that 28
U.S.C. § 1927 did not authorize awards of attorneys' fees because, by its terms, it was limited to "costs" and costs do not include fees. 16 7 Shortly thereafter, Congress amended § 1927 to
permit an award of attorneys' fees as well. It explicitly rejected an
attempt, however, to eliminate the purposefulness or bad faith re163. See Schwarzer, supra note 1, at 668. But see Resnick, M1anagerialJudges,
96 HARV. L. REV. 376 (1982). Professor Resnick makes the point that this is
exactly the kind of judicial intrusiveness (similar to that reflecting support for
greater judicial management of cases) which will undermine the adversarial
system.
164. See Hill v. Lockhart, 474 U.S. 52 (1985).
165. See, e.g., Fisher v. CPC Int'l Inc., 591 F. Supp. 228 (W.D. Mo. 1984)
(bad faith justified sanctions pursuant to court's inherent power and § 1927); (f
Baker Indus. v. Cerberus, Ltd., 764 F.2d 204 (3d Cir. 1985) (bad faith required
for § 1927 sanctions).
166. Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531 (9th
Cir. 1986) (Ninth Circuit chastized J. Schwarzer for going too far in applying
Rule 11 to punish supposedly unethical conduct); see Nelken, supra note 6 at
1347-52 (detailed critique of Judge Schwarzer's opinion in Golden Eagle, 103
F.R.D. 124 (N.D. Cal. 1984)).
167. 447 U.S. at 759-63. The Supreme Court also suggested that the trial
court consider on remand the availability of Rule 37(b) as a source of authority
for sanctions. Id. at 764.
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quirement. 168 Congress concluded that the penalties for abusing
the system should be greater but that the scope of possible violations should not be expanded. 16 9 Because Congress retained the
bad faith requirement principally for the reason of avoiding any
chilling effect on vigorous advocacy, application of § 1927, unlike
that of Rule 11, continues to be limited to cases of the most egregious lawyering improprieties. Thus, judicial assumption of the
task of evaluating lawyering performance pursuant to § 1927 remains relatively limited both in scope and probably in
70
frequency. '
3.

Federal Rule of Appellate Procedure38

This rule authorizes an award of "damages and single or
17
double costs to the appellee" for any "frivolous" appeal.
Although the legislative history of this rule does not deal with
whether scienter is required, most courts have so construed Rule
38, thereby limiting its applicability to the most egregious cases of
baseless appeals.' 7 2 To some courts, the word "frivolous" itself
connotes an element of purposefulness. 73 While Rule 38 is, by
its terms, limited to appeals which are frivolous, the previously
mentioned sources of sanctioning authority (i.e., § 1927 and the
inherent power of a court) may be exercised at any point in the
litigation process. Thus, these broad sources of authority are also
168. "We chose not to alter the standard of conduct required by present
law." 125 CONG. REC. H8048 (daily ed. Aug. 28, 1980) (statement of Rep. McClory, House manager of the bill to amend § 1927).
169. See generally Burbank, Sanctions in the Proposed Amendments to the Federal
Rules of Civil Procedure: Some QuestionsAbout Power, 11 HOFSTRA L. REV. 997 (1983)
(Professor Burbank questions the propriety of the elimination of the bad faith
requirement in Rule 11, in light of the congressional rejection of that proposal
with respect to § 1927).
170. See, e.g., Baker Indus. v. Cerberus, Ltd., 764 F.2d 204 (3d Cir. 1985).
Nevertheless, § 1927 has been applied and sanctions imposed on lawyers in a
wide variety of situations, including misstatement of subject matter jurisdiction
and frivolous claims. See Note, Courts Are No Place For Fun and Frivolity: A lWarning
to Vexatious Litigants and Over-Zealous Attorneys, 20 WILLIAMET-rE L. REV. 441, 46364 (1984).
171. FED. R. App. P. 38 ("If a court of appeals shall determine that an appeal is frivolous, it may award just damages and single or double costs to the
appellee.").
172. See Martinau & Davidson, Frivolous Appeals in the FederalCourt: The Ways
of the Circuits, 34 AM. U.L. REV. 603, 604, 661 (1985).
173. See, e.g., In re Ginther, 791 F.2d 1151, 1154 (5th Cir. 1986) (court of
appeals found no abuse of discretion by district court in determination that
'motion was frivolous, brought in bad faith, and prosecuted in violation of [Federal Rule of Civil Procedure 11]"); United States v. Blodgett, 709 F.2d 608, 610
(9th Cir. 1983) (sanctions may be imposed for "frivolous" appeal but only if
filed in "bad faith").
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available for punishing frivolous appeals. 174 As in the non-appeal
situations, these multiple tools have caused some confusion as to
the applicable standards and, in the view of some commentators,
have contributed to the lack of uniformity as to what constitutes a
frivolous appeal. 75 This in turn, they assert, has substantially diminished the deterrent effect Rule 38 might otherwise have on
preventing baseless appeals. For the time being, however, even
17 6
these critics concede that the Rule 38 tool is "seldom used."
Thus, like the other non-Rule 1 1 sources for imposing sanctions,
Rule 38 has not yet produced a substantial increase in judicial
evaluations of lawyering similar to that occasioned by Rule 11.
The United States Supreme court has its own rule for penalizing frivolous appeals. 177 Like other appellate courts 178 applying

Rule 38, as well as the courts applying Rule 11, the Supreme
Court is divided about the efficacy of such rules. In Talamini v.
Allstate Insurance Co.,1 7 9 the Court dismissed an appeal for want of
jurisdiction but then denied the appellee's motion for fees on the
grounds the appeal was frivolous. On the fees issue the Court
divided four to three 8 0 against awarding fees. Justice Stevens for
the majority concluded that spending court time on deciding
sanctions issues adds more to the docket than it decreases, and
further, that it might diminish "open access" to the courts.' 8 '
Former Chief Justice Burger, dissenting, lauded the appropriate
use of sanctions by the Supreme Court: 'Judicious use of the
174. See, e.g., TIF Instruments, Inc. v. Colette, 713 F.2d 197 (6th Cir. 1983)
(citing Roadway Express, Inc. v. Piper, 447 U.S. 752 (1980); FED. R. APP. P. 38);
Malhiot v. Southern Cal. Retail Clerks Union, 735 F.2d 1133, 1138 (9th Cir.
1984) (Rule 38, § 1927), cert. denied, 469 U.S. 1189, (1985); Reynolds v. Humko
Prods., 756 F.2d 469, 473-74 (6th Cir. 1985) (Rule 38, § 1927 and inherent
authority).
175. See, e.g., Reynolds v. Humko Prods., 756 F.2d 469, 473-74; see also Martinau & Davidson, supra note 172, at 605. The Seventh Circuit has concluded
that the Rule 11 objective standard should be relied on in construing Rule 38.
Hill v. Norfolk & W. Ry. Co., 814 F.2d 1192, 1202 (7th Cir. 1987).
176. Martinau & Davidson, supra note 172, at 604-05.
177. SuP. CT. R. 49.2 provides: "When an appeal... is frivolous, the Court
may award the appellee or the respondent appropriate damages." Id.
178. See Natasha, Inc. v. Evita Marine Charters, Inc., 763 F.2d 468, 471 (1st
Cir. 1985) ("[I]ronically, the extra time needed to determine whether an appeal
is frivolous can steal yet more time from more serious cases.").
179. 470 U.S. 1067 (1985).
180. Justice Powell took no part in the case and Justice White wrote separately to dismiss the appeal but said nothing about the motion for fees. Id. at
1068.
181. Id. at 1069-71. Notwithstanding its conclusion about the undesirability of sanction litigation, Justice Stevens did note that the jurisdictional defect is
one "that competent counsel should recognize." Id. at 1069.
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sanction... in egregious cases... should discourage many of the
patently meritless applications that are filed."' i 2 At this point,
the focus of the disagreement between the two groups of justices' 8 3 is not the standard for application but the general utility
of using sanctions to deter frivolous litigation.
4.

State Courts

Perhaps encouraged by the judicial activism embodied in a
new Rule 11 and other recently amended federal rules, a number
of states have grappled with the problem of frivolous lawyering,
usually in one of two ways. Either the courts have imposed sanctions pursuant to their inherent authority1 4 or the legislatures or
the courts have enacted laws or promulgated rules authorizing
such sanctions. 1 8 5 They are doing so for the reasons stated in
Roadway Express and Eash-to monitor and ensure the efficiency
and integrity of the courts. In the state of New York, for example,
after a series of lower court decisions approving of sanctions being imposed pursuant to the inherent authority of the court, 186
182. Id. at 1073 (Burger, C.J., dissenting); see also Clark v. Florida, 106 S.
Ct. 1784 (1986); Crumpacker v. Indiana Supreme Court Disciplinary Comm'n,
474 U.S. 1074 (1985); Hagerty v. Keller, 474 U.S. 968 (1985). Former Chief
Justice Burger wrote alone in dissent in all three of these cases that sanctions
should be imposed for a frivolous appeal.
183. The constituency of the two blocks on this issue appears to be quite
stable. This fact is evidenced by the five cases cited by Justice Stevens in
Talamini where the same three justices, Former C.J. Burger, J. Rehnquist and J.
O'Connor, voted to impose sanctions. 470 U.S. at 1069 n.4. It is worth noting
that despite the analogous purpose and language of Rule 11, which was promulgated by the Supreme Court, no mention was made of Rule 11 in any of these
cases regarding the application of the frivolous appeal rule. Cf Brown v. Herald
Co., 464 U.S. 928 (1983) (Brennan, Marshall and Blackmun, JJ., dissenting to a
denial of motion for leave to proceed informa pauperis). For a further discussion
of other differences among thejustices insofar as they relate to the broader issue
of how or whether the courts should try to improve the quality of lawyering, see
infra notes 190-205 and accompanying text.
184. See, e.g., Dayan v. McDonald's Corp., 126 Ill. App. 3d 11, 18, 466
N.E.2d 945, 958 (1984).
185. See Johnson & Cassady, Frivolous Lawsuits and Defensive Responses to
Them-What Relief is Available?, 36 ALA. L. REV. 927, 958-60 (1985) (discussing
statutes enacted in twenty states authorizing sanctions for frivolous litigation);
Note, supra note 170, at 478-88 (discussing Oregon's statute dealing with frivolous litigation; see also ARIz. R. Civ. P. 11 (a); MICH. CT. R. 2.114; Wis. STAT. ANN.
814.025 (West Supp. 1985).
186. See, e.g., L. Town Ltd. Partnership v. Sire Plan Inc., 108 A.D.2d 435,
439 N.Y.S.2d 567 (1986) (relying on Roadway Express, court imposed sanctions of
$10,000 for frivolous appeal); Burrows v. City of New York, 127 Misc. 2d 344,
485 N.Y.S.2d 953 (N.Y. Sup. Ct. 1985). One commentator suggests that L. Town
may be one of the "first cases in New York holding that the court may impose
sanctions for frivolity in the absence of any statutory authority whatsoever."
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the New York Court of Appeals recently held that in the absence
of a statute or rule authorizing such sanctions, they cannot be imposed. 18 7 The Chief Judge of the New York Court of Appeals
followed up this decision by proposing a court rule which would
authorize sanctions in a manner similar to that embodied in Rule
88
11 and the rules and statutes put into effect in other states.
It remains to be seen whether state courts and legislatures
will continue to move in this direction. 18 9 As was the case with
Rule 11, it appears that the impetus for these changes grows out
of a frustration about the increasing amount of litigation and the
accompanying docket pressure. Also like Rule 11, however, such
state-level activity is hampered by a lack of empirical data to support the conclusion that state court docket increases are attributable in any measurable way to so-called frivolous litigation.
Finally, also as is the case with Rule 11, these changes in the state
courts' use of sanctions are not accompanied by any explicit statements of the goal of improving the competence level of lawyers.
If that is an objective, it remains an unstated one.
5.

The Supreme Court

Because the Court's position is not entirely consistent on the
role of the judiciary in the various efforts to improve the quality of
lawyering or decrease federal court dockets, a brief additional
comment is warranted. I continue to proceed on the premise that
were the competence and ethics of lawyers at the highest possible
levels, there would be little or no abuse of the judicial process
through the use of so-called frivolous litigation. Former Chief
Justice Burger certainly has been the most outspoken member of
the Court (both on and off the bench)190 regarding the desirability of using sanctions to deter frivolous litigation. And at least as
Wager & Miller, Judicial Power in New York-A Myth Waiting to Happen, July 15,
1985, N.Y.L.J., at 2.
187. A.G. Ship Maintenance Corp. v. Lezak, 69 N.Y.2d 503, N.E.2d 681,
511 N.Y.S.2d 216 (1986).
188. See N.Y.L.J., January 8, 1987, at 1, col. 2.
189. In New York, for example, the legislature already has recently enacted
CPLR § 8303-a concerning "costs upon frivolous claims and counterclaims in
dental and medical malpractice actions." N.Y. Civ. PRAC. L. & R. P303(a) (McKinney 1986) (providing the imposition of monetary sanctions for filing frivolous medical malpractice claims).
190. In addition to his opinions in Talanmini, Crumpacker, Hagerty and Clark,
see Address of C.J. Burger to the 61st Annual Meeting of the American Law
Institute (May 15, 1984) quoted in Parness, supra note 6, at 335 n.40. For a further discussion of these cases, see supra notes 179-82 and accompanying text.
See also Burger, The State of Justice, 70 A.B.A.J. 62 (1984).
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to efficacy of sanctions for discovery abuse, Justice Powell has
been similarly vociferous.' 91 And it is the Supreme Court, it
should be recalled, which promulgated Rule 11. But the dissonant strains from the Court seem nearly as strong. The division
of opinion about the use of sanctions for frivolous appeals to the
Supreme Court already was noted. 19 2 There are other indications
that the Court is anything but unified on the broader issue of
what role the courts might or should play in evaluating or in turn
possibly improving the quality of lawyering.
For example, while repeatedly decrying the dismal levels of
competence in too many lawyers as well as the docket pressure on
the federal courts, 19 3 former Chief Justice Burger's voice was
strangely silent in a recent case, Webb v. County Board of Education,19 4 dealing with the breadth of the Civil Rights Attorneys' Fee
Award Act ("Fee Act"). The case is relevant here to show the
ambivalence of the Supreme Court as to what role courts should
play either in affirmatively trying to encourage good lawyering, or
conversely, in penalizing bad lawyering or as to what steps courts
should take to reduce court dockets. In Webb, the Supreme Court
found that it was perfectly acceptable to hold that a prevailing
party in a civil rights action was not entitled to fees (under the Fee
Act) for work done on a state administrative proceeding (which
was not mandated under the applicable civil rights statute) even if
such work reflected good lawyering.19 5 Moreover, one clear con191. Amendments to the Federal Rules of Civil Procedure, 446 U.S. 997,
997-1001 (1980) (Powell, J., dissenting).
192. For a discussion of the Court's use of sanctions for frivolous appeals to
the Supreme Court, see supra notes 177-83 and accompanying text.
193. See Burger, Some Further Reflections on the Problem of Adequacy of Trial
Counsel, 49 FORDHAM L. REV. 1 (1980); Burger, supra note 3.
194. 471 U.S. 234 (1985). Former ChiefJustice Burgerjoined the majority
written by Justice Stevens.
195. The applicable statute was 42 U.S.C. § 1983. Justice Stevens, writing
for the majority, noted that while the Fee Act precluded an award of fees for
administrative agency work, "competent counsel will be motivated by the interests of the client to pursue administrative remedies when they are available and
counsel believes that they may be successful." Id. at 241 n.15. This seems to be
a peculiar way to induce lawyers to be efficient. The same reasoning was expressed by justice O'Connor in North Carolina Department of Transportation v.
Crest Street Community Council, 107 S. Ct. 336 (1986), where the Court held
that a plaintiff's lawyer was not entitled to a statutory attorney's fee for the time
spent at the administrative level in settling a claim. Even if fees could not be
obtained, Justice O'Connor wrote "competent counsel will be motivated by the
interests of the client to pursue ... administrative remedies when they are available." Id. at 341 (quoting Webb v. County Bd. of Educ., 471 U.S. at 241 n.15).
The dissent noted that "no challenge ... will ever be settled without a court
action" thereby encouraging "wasteful" litigation. Id. at 342 (Brennan, J., dissenting) (emphasis in original).
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sequence of the Webb decision is that it will encourage lawyers to
avoid non-compulsory administrative remedies and go directly to
court thereby adding to the federal court dockets.19 6 Justice
Brennan in dissent described the majority's opinion as an "unwise incentive for every potential litigant to commence a federal
action."' 9 7 He went on to observe that good preparatory work
such as was done in this case should be compensated for it "enables [plaintiffs] to prevail short of full-blown litigation of their
federal claims and that thereby help[s] to lessen docket congestion."' 9 8 Despite Justice Brennan's explicit warnings that the decision would result in more federal lawsuits and his comments
about incentives to competent lawyering, the Court chose not to
address these issues in Webb.
In one of the few Supreme Court opinions in which Rule 11
was cited, the Court held in Burnett v. Grattan199 that in a civil
rights action, the shorter administrative statute of limitations is
not applicable because such actions require a thorough and extensive investigative preparation, and therefore, a plaintiff might
need more than six months to adequately investigate a case in
order to decide whether to file suit. Justice Marshall for the majority noted that "although the pleading ...rules are to be liberally construed, the administration of justice is not well served by
the filing of premature, hastily-drawn complaints. ' 20 0 A contrary
result of opting for the shorter statute of limitations, Justice Marshal suggested, would undermine the efforts to encourage good
and thorough lawyering. In a dissenting opinion by then Justice
Rehnquist (joined by former Chief Justice Burger and Justice
O'Connor), 20 1 a much different concern was expressed about
promoting non-frivolous lawyering:
196. Cf University of Tenn. v. Elliott, 474 U.S. 1004 (1985), aff'd in part,
rev'd in part, 106 S. Ct. 3224 (1986).
197. 471 U.S. at 250 (Brennan, J., concurring in part, dissenting in part).
198. Id. at 252 (Brennan, J., concurring in part, dissenting in part) (footnote omitted). In the course of one of the few citations to amended Rule 11 by a
member of the Court, Justice Brennan carefully reviewed the kind of preparatory inquiry that would comply with Rule 11 and which a competent lawyer
would undertake before filing a lawsuit. It was just "this sort of preparatory
work," he concluded, which was discouraged by the Webb majority. See also
North Carolina Dep't of Transp. v. Crest Street Community Council, 107 S.Ct.
336, 342-47 (1986) (Brennan, J., dissenting).
199. 468 U.S. 42 (1984).
200. Id. at 50 n.13.
201. These are the same three justices who consistently voted together in
support of former Chief Justice Burger's opinions supporting the use of sanctions for filing frivolous appeals. For a discussion of these opinions, see supra
notes 177-83 and accompanying text.
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The Court apparently believes that a person asserting a
federal civil rights claim must undertake an involved investigation preparatory to filing suit ....
The basis for
this assumption is not clear. The Federal Rules require
nothing more than a plain statement of the grounds for
relief [FRCP 8(a)], while the rules of discovery that enable a party to develop his case fully prior to trial come
20 2
into play after suit has been filed.

While this view of federal pleading requirements (until recently)
has not been especially controversial, 20 3 it also is not easily reconcilable with the position that Rule 11 is intended to be a "stop
and think" rule, and a deterrent to un-thought out factual claims
and legal theories.
Some of these apparent strains in the Supreme Court will
probably have to be resolved soon when a Rule 11 case reaches
and is heard by the Court. 20 4 At that point the Court will have to
reconcile, as the lower federal courts already have been struggling to do, its interests in: a) promoting good lawyering;
b) discouraging frivolous litigation and unclogging the federal
dockets; and c) avoiding satellite litigation. Despite the fact that
the Supreme Court promulgated Rule 11, the Court's recent decisions construing its own frivolous appeals rule 20 5 and the Webb
and Burnett decisions discussed above suggest that its reconciliation of these competing interests will not be easy to achieve.
F.

Summary of Non-Rule 11 Evaluations

This review of non-Rule 11 situations in which courts evaluate lawyering, 20 6 reflects, I believe, the judiciary's ambivalence
202. Id. at 57 (Rehnquist,J., dissenting).
203. But see Marcus, supra note 18. Professor Marcus suggests that this
long-standing view of liberalized pleading requirements may be undergoing a
change to one which requires more detailed pleading. He feels this trend is
counterproductive and that a better route would be to retain simple pleading
requirements and rely more heavily on summary judgment as a device to preclude the necessity of trial. Id.
204. Thus far no case involving Rule 11 has been decided by the Supreme
Court or accepted for argument. The Supreme Court has denied certiorari petitions in several cases involving Rule 11. Radiation Technology, Inc. v. Neutron
Prods. Inc., 106 S. Ct. 1205 (1986); Thornton v. Wahl, 107 S. Ct. 181 (1986);
Oliveri v. Thompson, 107 S. Ct. 1373 (1987); Rayner v. Clending, 107 S. Ct.
1374 (1987); Bader v. Itel Corp., 107 S. Ct. 884 (1987).
205. For a discussion of these cases, see supra notes 177-83 and accompanying text.
206. This review does not purport to be a comprehensive survey of all of
the categories of cases in which courts are called on to evaluate the competence
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about its role in trying to improve the overall quality of lawyering
and its uncertainty about how to relieve the docket pressures on
the courts. The Supreme Court is as good a composite illustration of that conflict as there is. The frustration of the courts is
understandable when they confront attorneys who inconsiderately burden them with the results of their bad lawyering. Yet
these non-Rule 11 cases also reflect the judiciary's cognizance of
its limitations in solving this problem. Rule 11, on the other
hand, and as I discuss below, does not seem to recognize the limits on the judiciary's capacity to ameliorate the problem. And, as
the authors of a recent compilation of sanctions decisions state in
the first sentence of their study: "Sanctions are being ordered
with increased frequency."2 0 7 There now is a multiplicity of
sources of authority pursuant to which lawyers' improprieties may
be sanctioned. 20 8 Indeed, seemingly encouraged by the approval
of the exercise of their inherent power in Roadway Express and the
amendment to Rule 11, many courts now often cite all of the various sources of sanctioning authority. 20 9 Because of the differing
standards for these different sources of power, the courts' reliance on multiple bases makes it difficult if not impossible to clarify the applicable standard for each source of sanctioning
authority. 21 0 Further, as a result of Rule 11 or the cumulative efor ethics of lawyers. To cite a few other categories: malicious prosecution or
abuse of process claims against lawyers which arise out of their lawyering; judicial review of disciplinary proceedings; ethical propriety of acquiescing to perjury; appropriate scope of lawyer's authority to interview certain witnesses ex
parte. See, e.g., Nix v. Williams, 467 U.S. 431 (1984) (acquiesence to perjury);
Massa v. Eaton Corp., 109 F.R.D. 312 (W.D. Mich. 1985) (ex parte interviews);
Bowler v. Warden, 236 F. Supp. 400, 404 (D. Md. 1964) ("It is not the duty of an
attorney to obtain an acquittal at any cost; the ethical standards of the legal profession require that an attorney not only avoid subornation of perjury, but that
he not suggest to his client testimony which he believes to be contrary to the
truth.").
207. Federal Procedure Committee, supra note 6, at 3.
208. In addition to a court's inherent power to impose sanctions for abuses,
other sources include the attorneys' fee award statutes; 28 U.S.C. § 1927; FED.
R. App. P. 38; FED. R. Civ. P. 11.
209. See, e.g.,
Hale v. Harney, 786 F.2d 688, 692 (5th Cir. 1986) (Rule 11,
Rule 38, and § 1927); Steinle v. Warren, 765 F.2d 95, 101-02 (7th Cir. 1985)
(§ 1927, Rule 38, Rule 11, and 42 U.S.C. § 1988). Specifically with respect to
the Second Circuit, it was observed that its "courts commonly invoke Section
1927 together with Rule 11 and the inherent power of the court to furnish a
solid bedrock on which to predicate the imposition of sanctions." Federal Procedure Committee, supra note 6, at 28.
210. See, e.g., Di Silvestro v. United States, 767 F.2d 30, 32 (2d Cir. 1985),
cert. denied, 474 U.S. 862 (1985) (imposition of sanctions affirmed where case
brought in "bad faith," citing both court's inherent power and Rule 11 decision
upholding the objective standard); Sam & Mary Hous. Corp. v. New York, 632 F.
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fect of all of the sources of sanctioning authority, the same authors accurately observe: "[T]he ... courts are clearly signalling
their intention to look with far greater care at litigation conduct
that brings the profession into disrepute .... "21
IV.

JUDICIAL EVALUATIONS OF LAWYERING

PURSUANT TO RULE 11

As the preceding discussion makes clear, even before Rule 11
was amended in 1983, the courts played a role in evaluating and
perhaps even in trying to improve the quality of lawyering. In
doing so, though much less frequently than pursuant to Rule 11,
the judges necessarily had to assess lawyering competence and
ethics. Rule 11, however, has quite substantially changed the nature of the courts' perception of their function as evaluators of
lawyering quality. It no longer is unusual for a federal judge to
undertake this responsibility. It no longer is limited to the most
egregious cases of bad lawyering. Indeed, it now is commonplace
for federal courts to examine the quality of lawyering before
them. The question, then, is whether this is an appropriate or
useful function for the courts to perform.
A. A Proper ProceduralRule?
Certainly, the elimination of bad lawyering and even the improvement of lawyering quality are worthy goals of certain segments of the legal establishment-the law schools, the organized
bar, even consumer groups. But is a rule of civil procedure which
aims at bettering lawyers a proper rule of procedure?
There are several purposes underlying a good set of rules of
civil procedure. The judicial system should facilitate a fair, just
and reasonably unobstructed resolution on the merits of all civil
disputes. 2 12 The result should be fair in the sense that the litiSupp. 1448, 1453 (S.D.N.Y. 1986) (after discussing the three different standards
for the sanction motions, § 1988, § 1927 and Rule 11, the court simply concluded: "In light of the fact that the instant action . . . was totally groundless,
there is a strong probability that it was brought in bad faith. This is therefore an
appropriate case for an assessment of ... attorney's fees.").
211. Federal Procedure Committee, supra note 6, at 3.
212. Professor Shreve has put it succinctly: "The foremost quality of good
procedural rules is fairness. A good procedure should be designed to be equally
accessible to all litigants, expeditious, and capable of presenting a sufficiently
unobstructed view of the rights of the parties so that the court can decide fairly
the merits of the case." Shreve, Questioning Intervention of Right-Toward a New
Methodology of Decisionmaking, 74 Nw. U.L. REV. 894, 907 (1980) (footnotes
omitted).
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gants get their day in court and an opportunity to present their
side of the case and argue their view of the proper application of
the substantive law. Once the issue is decided, that should be it,
hence the doctrine of resjudicata promotes finality and peace and
repose. Ideally, litigants should be able to pursue these goals
with the minimum expenditure of judicial and lawyering resources. Expeditiousness is another generally recognized goal of
any procedural system. Finally, it is desirable if all of this can be
done inexpensively, so as to ensure full access to the courts without regard to financial status.
Assuming Rule 11 accomplished, at least to some extent, its
stated deterrent purpose of eliminating frivolous lawsuits and
streamlining the litigation process, 2 13 the rule would seem to further the basic procedural goals of expeditiousness and efficiency
in the use of judicial and lawyering resources. As stated previously, that is a large assumption. 21 4 Even if the assumption is not
valid (i.e. that litigation is neither less often initiated nor less
lengthy) Rule 11 might still be useful in a general societal sense if
it could help to make lawyers better through its deterrent effects.
Putting aside the question of whether the costs of Rule 11 are too
high, however, the improvement of lawyering quality is not one of
the fundamental purposes of a system of civil procedure which is
offered to first year procedure students. It does not seem to bear
directly on whether the principal systemic procedural goals noted
above are achievable. 2 15 Nevertheless, a slightly modified Rule
1 1 may be a defensible rule of civil procedure notwithstanding
2 16
the non-traditional nature of the lawyer competency objectives.
The logic in support of the indirect effort of Rule 11 to improve lawyering quality can be stated simply: it is a worthwhile
goal to improve lawyers' competence and ethics even though not
213. See 97 F.R.D. 165, 192 advisory committee's note (regarding purpose
of deterrence).
214. For a discussion of the questionable empirical bases for the conclusion
that frivolous litigation is causally related to the increase in the number of lawsuits, see supra notes 17-19 and accompanying text.
215. One might argue that systemic tolerance of incompetent or unethical
lawyering would undermine the integrity of the system, and that lack of respect
might in turn encourage non-compliance with rules of procedure generally.
This is an attenuated nexus, however, between the Rule 11 evaluative function
and the general efficacy of rules of civil procedure. Moreover, even in the absence of Rule 11, there is no shortage of tools available to the courts to penalize
truly incompetent or unethical lawyering. See Roadway Express v. Piper, 447
U.S. 752 (1980) (discussion of interpretation of § 1927, § 1988, Rule 37(b), and
court's inherent power to sanction).
216. For discussion of such a modified rule, see infra notes 424-50.
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a typical objective of procedural rules. If the problems caused by
Rule 11 can be kept in check, if no other legal institution is effectively addressing lawyering quality, and if the courts can make a
positive impact on making lawyers better, then why not Rule
1 l?217

There are two principal reasons, however, why
Rule 11 procedures do not make sense. First, the
costs incurred by Rule 11 must be weighed against the
benefit of the rule-deterrence of frivolous litigation.

the present
substantial
theoretical
Misuse of

Rule 1 1 authority and satellite litigation are two such costs and

are discussed below. Second, evaluating lawyers' performance is
not a traditional judicial function.2 18 Judges are not teachers,
trainers, supervisors or disciplinary authorities. Although they
occasionally have to assess a lawyer's actions, especially if it is crucial to a disposition of the merits or if a statute requires them to
do so, (e.g. attorneys' fees statutes), their primary task is to decide
disputes between litigants. Thus, one could predict that many
judges would resist performing this new and different evaluative
task.2 19 Judges are neither inclined to become evaluators of the
"ethical propriety" of all lawyer conduct before a court2 2 0 nor
217. An argument could be made that neither deterrence of so-called frivolous litigation nor improvement of lawyering quality are appropriate procedural
purposes in the sense used in the Rules Enabling Act. See 28 U.S.C. § 2072.
Rather, they are substantive concerns which should be addressed by legislatures
(state or federal) through legislation, and not court-promulgated rules. For
slightly different reasons Professor Burbank argues, with regard to the deterrence of frivolous litigation and § 1927, that Rule 11 is inappropriate as an effort
to improve lawyering competence. See infra notes 282-84 and accompanying
text. I think a contrary argument could also be made: that better lawyers and
better lawyering would make the system work more smoothly, and, therefore,
that Rule 11 falls within the scope of a Rules Enabling Act "procedural rule."
This argument, however, does necessitate recognition of the nontraditional nature of this goal in terms of procedural objectives. Whether Rule 11 is retained
in its present form or is modified as I suggest below, this rationale and the integrity of the system argument are the only defensible justifications for a procedural
rule aimed at regulating lawyer performance. For a discussion of the suggested
modifications to Rule 11, see infra notes 422-50 and accompanying text.
218. Professor Wright criticized amended Rule 11 as follows: "[Tihere has
never been a draft of amendments to the Civil Rules ... so devoid of substance
... I find nothing.., that authorizes courts to do things that they are not able to
do and doing, and nothing that will require judges who do not want to do these
things to do so." Parness, supra note 6, at 325 n.l (Letter from Charles Alan
Wright to John B. Frank and the Hon. Mary M. Schroeder, October 8, 1981).
219. For additional sources, see supra note 43.
220. Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1539
(9th Cir. 1986). But see Blackwell v. Department of Offender Rehabilitation, 807
F.2d 914, 915 (11 th Cir. 1987) (court upheld sanctions against attorney for "lack
of factual candor" to court, even though attorney's arguments were not
frivolous).
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prepared or trained to make decisions about lawyering competence. As clinical teachers know, developing and applying fair
and meaningful criteria to lawyering performance is not an easy
task. 2 2 ' While amended Rule 11 is an improved statement of certain of those criteria, it remains a relatively vague and difficult set
of standards to apply. This is especially true if the deterrent objective of Rule 11 is to provide lawyers with some meaningful guidance as well as predictability about what is good lawyering. 2 22 In
part VI of this Article, I will suggest ways to address these concerns by changing the role of the courts under Rule 11 from one
of direct evaluation of lawyering to one of a more limited preliminary screener of lawyer performance. And in the next section
(part V), I discuss alternatives to Rule 1 1 as vehicles for improving lawyering quality. But first there are the immediate costs of
Rule 1 1 which must be addressed.
B.

Susceptibility of Rule 11 to Misuse

Rule 11 gives courts a large amount of discretion in deciding
when there is frivolous lawyering. 223 There seem to be two gen221. See Anderson & Catz, Towards a ComprehensiveApproach to Clinical Education: A Response to the New Reality, 59 WASH. U.L.Q. 727, 743-45 (1981); see generally A.B.A. COMMITrEE ON GUIDELINES FOR CLINICAL LEGAL EDUCATION (1980);
CLINICAL LEGAL EDUCATION: REPORT OF THE ASSOCIATION OF AMERICAN LAW
SCHOOLS; M.JOSEPHSON, LEARNING AND EVALUATION IN LAW SCHOOL (1984); Rosenthal, Evaluating the Competence of Lawyers, 11 L. & Soc'Y REV. 257 (1976).

222. Even one of the most vigorous proponents of strong enforcement of
Rule 11 previously wrote: "[t]here are no general and objective standards by
which to test the adequacy of counsel's preparation .. " Schwarzer, supra note
1, at 654; see also Note, Civil Procedure,supra note 6 (importance of predictable
guides for lawyers). As the discussion in Part IIB suggests, Rule 11 has not produced a clear set of standards by which lawyers can govern their lawyering.
There clearly is an in terrorem effect of Rule 11 which probably has some deterrent impact on bad lawyering, by causing lawyers to be more careful, but it is a
vague set of criteria. Furthermore, it may chill innovative lawyering.
223. Despite the drafters' attempt to narrow the range of discretion by establishing a so-called objective standard, individual judges will very much inject
their personal views on Rule 11 motion practice into their resolution of these
issues. The Kassin study supports the conclusion about the selective use of Rule
11. See S. KASSIN, supra note 6. Further, as Judge Weinstein demonstrates at
some length in the remand decision in Eastway II, although the amended rule
mandates a sanction for a Rule 11 violation, it leaves thejudge with considerable
discretion as to what the sanction will be. A judge not favorably disposed to
Rule 11, such as Judge Weinstein, will impose only mild sanctions. The Second
Circuit, however, in Eastway III, vacated Judge Weinstein's $1000 sanction on
the client, stating only that it exceeded the bounds of discretion, and imposed a
$10,000 penalty on both the attorney and his client. Eastway III, 821 F.2d 121
(2d Cir. 1987). Thus, in the context of a lodestar amount of $52,912, the latest
Eastway decision accentuates the predictability difficulties due to the absence of
any criteria for assessing the propriety of a particular sanction.
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eral ways in which courts can misuse these broad powers. The
drafters of the Rule 11 amendments were sufficiently concerned
with one potential abuse to have explicitly stated that the "rule is
not intended to chill an attorney's enthusiasm or creativity in pursuing factual or legal theories." 224 While they clearly sought to
preclude courts from penalizing lawyers who litigate on the cutting edge of developing law, the wide discretion given to a judge
would also permit the punitive use of sanctions against a disliked
lawyer or one who is litigating in areas thought inappropriate for
federal court. 2 25 The potential for abusive imposition of sanctions to chill creative or radical lawyering is increased further because Rule 11 is nearly open-ended as to when a court can use its
powers and also because of the cumulative effect of the now hefty
arsenal of sanctioning powers. If a court is so inclined, it can use
Rule 11 to impose sanctions at any point in the litigation. 22 6 A
vulnerable lawyer will have to perform at peak levels at all times
to minimize the possible chilling use of a sanction.
A second kind of possible misuse of the rule arises from the
224. See 97 F.R.D. 165, 199 advisory committee's note.
225. For cases "inappropriate" for federal court, see Dreis & Krump Mfg.
v. International Ass'n of Machinists and Aerospace Workers, 802 F.2d 247 (7th
Cir. 1986) (sanctions imposed for appeal of an arbiration award); Thornton v.
Wahl, 787 F.2d 1151 (7th Cir. 1986) (sanctions imposed on plaintiff wife for
suing husband and sheriff for her arrest; court found suit to be based entirely on
vindictive motive and complete misstatement of state law); Hale v. Harney, 786
F.2d 688 (5th Cir. 1986) (sanctions imposed for alleged civil rights claim against
a judge and spouse arising out of domestic relations case). The Seventh Circuit
went further in Hill v. Norfolk and Western Railway Company, 814 F.2d 1192,
1203 (7th Cir. 1987): "This court has been plagued by groundless law suits to
overturn arbitration awards .... The promise of arbitration is spoiled if parties
disappointed by its results can delay the conclusion of the proceeding." Other
cases reveal a judge's propensity to impose Rule 11 sanctions to punish a lawyer.
See, e.g., Eavenson v. Holtzman, 775 F.2d 535, 543 (3d Cir. 1985) ("The district
court stated ... that he could not 'look at [the] situation in isolation,' referred to
,a lot of problems . . ., a lot of motions and a lot of harassment' which the district
judge had encountered with appellant in another case.., and imposed sanctions
against appellant.").
226. Adduno v. World Hockey Ass'n, 109 F.R.D. 375 (D. Minn. 1986). The
court, relying both on its inherent authority and Rule 11, imposed a fine of
$5000 on plaintiff's counsel for violating a provision of a previously signed settlement agreement not to bring certain litigation in the future. Id. at 380. The
court concluded that its Rule 11 authority could be used at any point "in the
course of the litigation" and found that the lawyer violated the Rule 11 certification requirement when he signed and filed the settlement agreement through
the use of false assurances. Id. at 380. But see In re Yagman, 796 F.2d 1165,
1182-85 (9th Cir. 1986) (reversal of $250,000 sanctions award against plaintiffs'
attorney upon trial court's granting of direct verdict; sanctions based on cummulative misbehavior of plaintiffs' counsel); Reprosystem, B.V. v. SCM Corp., 630
F. Supp. 1099 (S.D.N.Y. 1986) (court chose not to apply Rule 11 to a violation of
a court approved agreement).
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structure of Rule 11 proceedings and apparently was not a concern of the drafters. The Rule 11 proceeding involves a two-step
analysis. A court first resolves the threshold legal issue (e.g.,
whether to grant a summary judgment motion), and then decides
the Rule 11 motion. There seems to be an ineluctable pressure
on judges to reinforce the propriety of their initial legal determinations by extending them a step further, thus concluding that
their legal analysis is so correct and perhaps even self-evident that
anybody but a fool, an incompetent lawyer, or one misusing the
courts should have reached the same conclusion. Therefore,
Rule 11 sanctions must be imposed. Considerable discipline is
required for a judge to resist this kind of reasoning or intellectual
pressure.
A leading Rule 11 decision, Eastway Construction Corp. v. City of
New York (Eastway I),227 illustrates the possibility of both of these
kinds of misuse. In Eastway I, the Second Circuit held that the
amended Rule 11 standard now is the so-called "objective"
one;22 8 whether a "competent" attorney, after a reasonable inquiry, "would have had to reach the conclusion" that "a claim has
absolutely no chance of success" and "where no reasonable argument can be advanced to extend, modify or reverse the law as it
now stands, Rule 11 has been violated." 2 29 Not only did the court
explicitly state that "the standard is more stringent than the original good faith formula," 23 0 but it implicitly suggested that good
23
faith may very well have been present here. '
The plaintiff in Eastway was a general contractor who had alleged that: 1) the city and a private consortia of banks had conspired to deprive it of business in violation of the Sherman Act;
and 2) the city, by refusing to consider its application in a timely
and impartial fashion, had violated its rights under the United
States Constitution. 23 2 It seems that at least one of the principals
227. 762 F.2d 243, 253 (2d Cir. 1985).
228. Id. at 253-54. "[W]e hold that a showing of subjective bad faith is no
longer required to trigger the sanctions imposed by the rule." Id.
229. Id. at 254.
230. Id. at 253.
231. Judge Kaufman seemed almost empathetic in recognizing the frustration of the plaintiffs which led to the filing of this antitrust suit. He stated:
[W]e cannot say for a certainty that Eastway or its counsel acted in subjective bad faith in bringing or maintaining this lawsuit, or that its actual motive was to harass the City. After its travails of the preceding
decade, it might just as well have been acting out of frustration or
desperation.
Id. at 254.
232. Id. at 248.
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of the plaintiff Eastway Construction Corporation had admitted to
making payments to municipal loan officials, approximately ten
years earlier, to expedite loan applications. 23 3 The city therefore
refused to deal with Eastway, and it candidly conceded this position, at trial. 23 4 As the Second Circuit stated: "In effect, Eastway
was put out of business" 23 5 and "[b]y early 1984, Eastway's demise as a general contractor in the public redevelopment field was
nearly complete." 23 6 The question then was whether a cause of
action could be fashioned from these facts. The Second Circuit
disagreed with Judge Weinstein, who had concluded in his original district court opinion that the complaint was "not
2 37
frivolous."
Application of my tripartite analysis of Rule 11 (an investigatory standard, a creative lawyering standard, and an ethical standard) to the Eastway I holding points up the shortcomings of
Judge Kaufman's analysis. He concluded that plaintiffs may not
have sued for any "improper purpose," thus satisfying the good
faith requirement under the old and new Rule 11 (the ethical
norm). The Second Circuit opinion, however, implicitly suggests
that plaintiffs failed to satisfy the good faith requirement in the
first part of amended Rule 11; namely, that any attempt to change
the law be made in good faith (the creative lawyering norm). Finally, Judge Kaufman explicitly found in a conclusory manner,
somewhat insensitive to the potential chilling effects of his analysis, that the plaintiffs' lawyers failed to satisfy the Rule 11 objective standard as to what a reasonable lawyer would conclude.
Thus, the Second Circuit extended the "reasonable inquiry"
language in Rule 11 to the phrase "good faith argument for the
extension, modification or reversal of existing law." 23 8 By doing
so, Judge Kaufman accomplished two things. First, he resolved
the ambiguous language in favor of the application of a single
233. Id. at 246. Eastway's president, GeorgeJaffee, admitted the payments
amidst a well-publicized scandal over the conviction of a city official on bribery
and extortion charges in relation to the municipal loan program. Id.
234. Id. at 248. After the bribery scandal, the city decided that it, and companies under its supervision, "would no longer enter into rehabilitation contracts with firms whose principals controlled companies that had defaulted on or
were in arrears with respect to loans received from the City." Id. at 246.
Eastway was one such company. Id.
235. Id. at 246.
236. Id. at 248.
237. Id. at 252; see Eastway 11, 637 F. Supp. 558, 578-82 (E.D.N.Y. 1986)
(Judge Weinstein's discussion on remand in support of his earlier conclusion
that plaintiff's position was arguable).
238. 762 F.2d at 254.

https://digitalcommons.law.villanova.edu/vlr/vol32/iss3/1

62

Grosberg: Illusion and Reality in Regulating Lawyer Performance: Rethinking

1987]

RETHINKING RULE

11

637

objective standard (the same reasonable lawyer standard used in
lawyer malpractice law) to the adequacy of a lawyer's investigation
and to the reasonableness of the legal and factual conclusions
reached as a result of that investigation. Second, he effectively
read out of Rule l I the words "good faith." That is not the only
possible interpretation of the rule. Another is the one reflected in
the tripartite framework suggested above. A good faith element
on the part of the lawyer remains in Rule 11 and it comes into
play when a new and different legal argument is being made.
This interpretation would limit the objective standard to the adequacy of the investigation and retain a good faith argument standard which is more sensitive to creative, ground breaking and
sometimes disturbing or even disruptive lawyering. While respectfully trying to apply the Second Circuit's opinion upon remand, Judge Weinstein very carefully analyzed the substantive
law, discussed the fact that some competent lawyers may very well
have disagreed with the Second Circuit's mythical reasonable law2 39
yer, and concluded that plaintiff's claim was a viable one.
While the Second Circuit purported to be concerned with avoiding a chilling effect, one may question, especially in light of the
remand decision, whether that aim was accomplished.
Where does this leave creative lawyering or risk-taking by clients or lawyers? How fundamental a shift does this analysis suggest in the American rule that each side pay its own lawyering
costs? In Ring v. R.J. Reynolds Industries,240 the Seventh Circuit
awarded Rule 11 fees to the defendant where plaintiff alleged a
wrongful discharge claim. 2 4 1 The Ring court concluded in a
somewhat peremptory fashion that "a reasonable prefiling inquiry . . .would have disclosed that this complaint was not warranted under well settled law." 24 2 But the employment-at-will
doctrine is far from settled; indeed the question whether a traditional employee-at-will has a claim for wrongful discharge is in a
239. Eastway 11, 637 F. Supp. at 581. On remand,Judge Weinstein seemed
to be trying hard to undo any chilling effect which the Second Circuit might have
caused in Eastway. Judge Weinstein found, after an exhaustive review of the
degree to which plaintiff's lawyer may have acted "unreasonably," that there
were many factors which led him to believe that monetary sanctions should not
be imposed on counsel. Id. at 584. The Second Circuit has now concluded that
Judge Weinstein's carefully written opinion was an abuse of the discretion preserved for the trial judge under Rule 11. The Second Circuit vacated the $1,000
sanction against the plaintiff and ordered that a $10,000 sanction be borne both
by counsel and his client. See Eastway HI,821 F.2d 121 (2d Cir. 1987).
240. 597 F. Supp. 1277 (N.D. Ill. 1984), aff'd, 804 F.2d 143 (7th Cir. 1986).
241. Id. at 1282.
242. Id. at 1281.
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constant state of flux. 24 3 Both Eastway II and Ring illustrate how
Rule 11 could be applied to chill creative lawyering.
The same two cases also illuminate the possible misuse of the
rule due to the two-step process involved in the proceeding. In
both cases, once the court concluded that the claim should be dismissed, it then seemed relatively easy for them to conclude that it
also was frivolous. In the Eastway case, Judge Weinstein's remand
decision demonstrates Eastway II, I believe, that the second step
should not have been as easy as it seemed. 24 4 This pressure to
buttress an initial legal conclusion is most pronounced when the
threshold resolution is in the context of Rule 12(b)(6) or Rule 56
motions, motions where the ordinary procedural standards for
prevailing already are quite stringent. 24 5 One commentator
stated that "a court in its opinion has the power to make an attorney's argument seem frivolous or implausible." 24 6 Indeed, the
proponent of either of these potentially dispositive motions must
establish that the opponent's legal position is "virtually without
merit." Drawing a line between a legal position which is "virtually without merit" and one which is "frivolous" is a difficult task.
A judge must resist those pressures in order not to misuse Rule
11. The Ring court recognized this point but, nevertheless,
243. Compare Pierce v. Ortho Pharmaceutical Corp., 84 N.J. 58, 71, 417
A.2d 505, 511 (1980) ("The interests of employees, employers, and the public
lead to the conclusion that the common law of NewJersey should limit the right
of an employer to fire an employee at will.") with Meeks v. Opp Cotton Mills,
459 So. 2d 814 (Ala. 1984) ("Nothing in the record before us persuades us to
deviate from the steadfastly followed rule that an employee at will may be discharged for no reason or any reason, including a 'wrong' reason."). For discussions on the development and status of employment-at-will, respectively, see
generally Durkin, Employment At Will in the Unionized Setting, 34 CATH, U.L. REV.
979 (1985); Feinman, The Development of the Employment At Will Rule, 20 AM. J.
LEGAL HIST.

118 (1976).

244. See Eastway 11, 637 F. Supp. at 581; see also Hill v. Norfolk & W. Ry., 814
F.2d 1192 (7th Cir. 1987) (a divided court ruled in favor of sanctions for baseless appeal of arbitration award; dissent concluded appeal was not frivolous. If
one of three federal appellatejudges concludes an appeal is defensible, it is difficult to accept the assessment that the appeal is frivolous.).
245. For discussion of the difficulties facing courts being asked to assess the
difference between a claim which is virtually without merit and one which if frivolous and worthy of sanction, see supra notes 98-107 and accompanying text.
246. Vairo, supra note 112, at 88; see, e.g., Stiefvater Real Estate Inc. v. Hinsdale, 812 F.2d 805, 808-09 (2d Cir. 1987) (both granting of defendant's summary judgment motion and sanctions motion were reversed by Second Circuit:
"several genuine issues of material fact" remained and claim was "far from frivolous"); Stevens v. Nationwide Mut. Liab. Ins., 789 F.2d 1056 (4th Cir. 1986)
(reversed trial court's sanctions decision as abuse of discretion, where trial court
had erroneously dismissed lawsuit based on mistaken understanding of law and
then had imposed sanctions on plaintiff whose suit was dismissed).
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seemed to inappropriately cross the line. 24 7
An analagous situation occurs with respect to malicious prosecution claims, where a court may not consider a defendant's potential malicious prosecution claim until after it disposes of the
plaintiff's initial main claim. 2 48 If the trier of fact (a jury or judge)
were considering the defendant's malicious prosecution claim at
the same time as it was evaluating the plaintiff's principal claim, it
could prejudice plaintiff's case. This would occur if some of the
evidence a defendant might offer in support of the malicious
prosecution claim would be irrelevant and therefore inadmissable
with respect to a defense to the principal claim. For example, a
defendant's evidence of extraneous matters (e.g. the plaintiff's
bad personal experience with defendant) might help defendant's
allegation of maliciousness. But such evidence could explicitly
undercut plaintiff's case; at a minimum it would prejudice plaintiff's claim. 24 9 Further, plaintiff's counsel might be a defendant
in the malicious prosecution claim and thus be placed in an untenable conflict with the plaintiff.250 Rule 1 1 claims by a defendant present a situation quite similar to a defendant's assertion of a
malicious prosecution counterclaim; i.e. a defendant can assert simultaneously, and the court will decide at the same time, both a
12(b)(6) motion to dismiss (failure to state a claim for relief) and
247. Ring v. Reynolds Indus., 577 F. Supp. 1297, 1281 (N.D. Ill. 1984).
248. Although most "malicious prosecution" cases which arise out of an
earlier, baseless civil lawsuit are so described, the more accurate label is a claim

for "wrongful civil proceeding."

PROSSER AND KEETON ON THE LAW OF TORTS

892 (1984). One of the requirements for this tort action is that the prior proceeding, which is the basis of the claim, must have been terminated. Id.
249. E.g., Babb v. Superior Court, 3 Cal. 3d 841, 843, 92 Cal. Rptr. 179,
181, 479 P.2d 379, 382 (1971); see Birnbaum, Physicians Counterattack: Liability of
Lawyers from Instituting Unjustified Medical Mlalpractice Actions, 45 FORDHAM L. REV.
1003, 1026-27 (1977).
250. See Nataros v. Superior Court, 113 Ariz. 498, 500, 557 P.2d 1055,
1057 (1976). Babb v. Superior Court, 3 Cal. 3d 841, 842, 92 Cal. Rptr. 179,
180, 479 P.2d 379, 380 (in support of its holding that one of the requirements
for a malicious prosecution claim is that the prior proceeding be terminated, the
court stated that a contrary conclusion "pits plaintiff and her attorney against
each other as adversaries."); see also Mahaffey v. McMahon, 630 S.W.2d 68 (Ky.
1982) (attorney for plaintiff in original action was sued in malicious prosecution
action; lawyer advised his client to assert attorney-client privilege and court
deemed that claim of privilege to support malicious prosecution claim). It is just
the kind of conflict demonstrated in Mahaffey, between a lawyer and a client,
which is unavoidable if the malicious prosecution claim were tried in the main
action. But see Note, Groundless Litigation and the MValicious Prosecution Debate: 4
Historical Analysis, 88 YALE L.J. 1218, 1234 (1979) ("compulsory counterclaim"
for "groundless suit" better solves problem than second lawsuit asserting malicious prosecution). With respect to similar conflict of interest problems regarding Rule 11, see Nelken supra note 6, at 1344-45.
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a Rule 11 motion (claim frivolous or brought for improper purpose). In that Rule 1 1 context, a conflict of interest might very
well be present between the plaintiff, who might be liable for Rule
11 sanctions, and plaintiff's lawyer, who also is potentially liable,
as to who insisted on filing the complaint. Further, a court that is
hearing both a motion to dismiss and a Rule 11 motion, will be
receiving evidence possibly attesting to plaintiff's improper motive in filing the suit which may be prejudicial in favor of granting
the motion to dismiss.
Returning to the ineluctable pressures caused by the twostep Rule 11 process, a recent Second Circuit opinion demonstrates just how far a court can go in using Rule 11 to support the
propriety of its primary legal conclusion and also the extent to
which it might expand the "reasonable inquiry" requirement into
a completely unrealistic norm. In Johnson v. United States,25 1 the
federal court of appeals in a divided opinion held that it lacked
subject matter jurisdiction over a tort claim against the United
States. The claim arose from a sexual attack by a government employee and the court held it fell within the exception (for assaults)
to the waiver of sovereign immunity. 25 2 The district court had
dismissed the complaint for lack of subject matter jurisdiction on
other grounds; the Second Circuit held that decision to be in error,2 53 but then dismissed for lack of subject matter jurisdiction
on the sovereign immunity grounds. Plaintiffs also alleged a neg2 54
ligent supervision claim against the government employer.
The majority held that the negligence claim also was barred by
sovereign immunity, despite a split among the circuit courts and
an even four-to-four split on the Supreme Court with the opponents reaching the opposite conclusion. 2 55 Furthermore, the majority stated that even if the claim were not barred as a
jurisdictional matter, it was inadequately pled. 2 56 The court
251. 788 F.2d 845 (2d Cir.), cert. denied, 107 S.Ct. 315 (1986).
252. Id. at 847. The claim arose from an alleged sexual assault by a postal
worker upon a child. Id.
253. Id. The district court based its dismissal on plaintiffs' failure to meet
the requirement of filing the claim with the appropriate administrative agency
before instituting suit against the United States. Id. The Second Circuit reversed the district court on this issue, holding that plaintiffs' administrative
claim alleging only sexual assault was sufficient under the governing statute to
permit a negligent supervision claim to be heard in court. Id. at 849.
254. Id. at 848.
255. Id. at 850-54 (reviewing decisions of federal courts regarding the assault and battery exception where complaint framed as one for negligent
supervision).
256. Id. at 854 ("[F]acts which are claimed to circumvent application of the
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found that plaintiffs' allegation that the government knew or
should have known that the postal clerk who committed the assault on plaintiff had malicious tendencies, was conclusory and
based on "pure speculation." 2 57 Judge Mansfield, writing for the
majority, continued: "We are forced to conclude" that the plaintiffs violated Rule 11; that their complaint had not "alleged facts
supporting the conclusion that their negligence claim represents
a 'belief formed after reasonable inquiry [that] it is well grounded
in fact.' "258 Judge Pratt, in a dissenting opinion, observed that
the pleading burden imposed by the majority "may well prove to
be insurmountable," and noted that "[a]s a practical matter,...
plaintiffs' attorney would probably be unable [prior to filing] to
obtain the information required by the majority to satisfy Rule
11.1"259 Judge Pratt concluded that the majority's standard
"erects a 'Catch 22' barrier: no information until litigation, but
'2 60
no litigation without information.
What is particularly distressing about the Johnson majority's
gratuitous reference to Rule 11 (and, therefore, implicit criticism
of the lawyering abilities of plaintiffs' attorney) is that no sanction
apparently was even imposed by the court. Thus, reliance on or
citation to Rule 11 served no real purpose other than to lend support to the majority's legal conclusion and to impugn the competence or integrity of the lawyer. Furthermore, resolution of the
core legal issue in this case was one which was very much in dispute, and the majority even acknowledged that fact. The result
cannot be encouraging for those asserting new, different, or controversial claims. Finally, as Judge Pratt suggested in his dissent,
as have others elsewhere, using Rule 11 to effect a reversion to
detailed fact pleading requirements undermines both the language of the federal rules and the basic policy of notice
26 1
pleading.
Interestingly, had the Rule 11 drafters more explicitly recognized the pressures on a court to buttress its primary conclusion
with a finding of a Rule 11 violation, thus acknowledging that a
Rule 11 analysis is a two-step process, they might have more
provision [assault and battery exception] must be pleaded at the outset of the
case.").
257. Id.
258. Id.
259. Id. at 856 (Pratt, C.J., dissenting).
260. Id.
261. Id.; see also Marcus, supra note 18, at 434 (liberal federal pleading requirements are being disregarded).
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clearly identified the evaluative function as a purpose of the second step. Further, had they recognized the pressures on judges
to use Rule 11 to complement their core legal decision, they
might have contemplated separting the evaluative function and
giving it to someone other than the judge. Yet, had the drafters
given any thought at all to the two-step Rule 11 analysis, it would
have raised the more fundamental question-and the one which is
the primary concern of this article-of whether the federal courts
ought to be, or, indeed, have the disposition to be, involved in
this task of assessing the competence of lawyers. The drafters did
not acknowledge the two-step aspect or the pressures on the initially deciding judge.
It is true that should a trial court succumb to the inclination
to buttress its finding that a legal position is without merit, by
further finding that it also is baseless or frivolous, that an appellate court can undo that judicial excess. But the appellate court
itself may also reach out and use Rule 11 to buttress its own conclusions. 26 2 For example, the Seventh Circuit recently imposed
sanctions sua sponte for what it concluded in a split opinion was a
frivolous appeal of a denial of a request to overturn an arbitration
award. 263 And it did so without briefing, without any argument or
262. E.g., Johnson v. United States, 788 F.2d 845 (2d Cir. 1986); Hill v.
Norfolk & W. Ry., 814 F.2d 1192 (7th Cir. 1987).
263. Hill v. Norfolk & W. Ry. Co., 814 F.2d 1192 (7th Cir. 1987). Judge
Posner's majority opinion must be characterized as one of the most extraordinary and angry attacks on a lawyer's competence yet reported under Rule 11.
Some of the majority's statements critical of plaintiff's lawyers abilities and reflecting its anger include the following: ". . . it reveals a serious misunderstanding of the scope of federal judicial review of arbitration decisions." Id. at 1194.
"... the failure of Hill's counsel to conform his submission to [the court's statement of the principle ofjudicial review of arbitration decision] falls short of minimum professional standards of representation." Id. at 1196. "Hill's argument
... is absurd." Id. "The ostrich-like tactic of pretending that potentially dispositive authority against a litigant's contention does not exist is as unprofessional as
it is pointless." Id. at 1198. [This last capricous and gratuitious sentence with
respect to a minor appellate argument is followed by a concession that out of
"fairness" a closer reading of the briefs might produce a different conclusion.]
"Hill's counsel wasted our time and his adversary's money unpardonably by misrepresenting the standard of federal judicial review of arbitration decision."
"Where ... the conduct sought to be sanctioned consists of making objectively
groundless legal arguments . . . there are no issues that a hearing could illuminate." Id. ". . . we have said repeatedly we would punish such tactics, and we
mean it." Id. at 1203. ". . . some members of the bar still do not realize that the
judicial attitude toward attorney misconduct has stiffened. They had better realize it." Id. And while Judge Posner concluded that the plaintiff's attorney had
totally wasted the time of the court, and he wrote ". . . we do not suppose anyone would or could raise a question about the procedures used to determine
that Rule 38 sanctions should be imposed in this case." Id. at 1201. He made
no reference whatsoever to the fact that a third member of the panel did in fact
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hearing, notwithstanding its concession that at least part of the
appeal was colorable, and despite the fact that a dissenting panel
member concluded the appeal was a reasonable one.2 6 4 Further,
it must be noted that an appellate court's scope of review is often
quite limited. 26 5 And while it may be difficult for the trial court to
draw the line between "wrong but not frivolous" actions and
"wrong and frivolous" actions, it is doubly difficult for an appellate court to review the propriety of the initial line-drawing. In
Cohen v. Virginia Electric & Power Co. ,266 the Fourth Circuit upheld
the imposition of sanctions against the plaintiff under an abuse of
discretion standard, but denied attorneys' fees to defendant for
the appeal because it did not "view this as a case where [plaintiff's] claims were so frivolous that he should be sanctioned for
taking the appeal." 26 7 These subtle line-drawing exercises continue apace.
A recent Ninth Circuit case further illustrates the discipline
which is required for a trial court to resist the pressure to reinforce its substantive decision with an award of Rule 11 sanctions.
In Zaldivar v. City of Los Angeles, 2 68 plaintiffs claimed that the City
of Los Angeles violated voting rights laws by not requiring recall
petitions to be printed in Spanish as well as English. 2 69 Plaintiffs
disagree with his sanctions analysis. Even a cautious commentator would be
obliged to conclude that this opinion reflects a judicial arrogance not consistent
with fairness and justice.
264. Judge James B. Parsons, of Northern District of Illinois, sitting by
designation, as a member of the Seventh Circuit panel dissented as to sanctions.
He concluded the appeal was not frivolous and wrote with respect to the majority's opposite conclusion: "It is a common human tendency to find self-assurance in anger when punishing, and that drive for self-assurance itself tends to
enhance the level of punishment." Id. at 1203 (Parsons, S.D.J., concurring in
part and dissenting in part).
265. See, e.g., Cohen v. Virginia Elec. & Power Co., 788 F.2d 247, 248 (4th
Cir. 1986); see generally Cavanagh, supra note 6, at 535-36 (differing standards of
appellate review: regarding appropriateness of particular sanction-abuse of
discretion standard is used; propriety of basic Rule 11 violation involving factual
finding-clearly erroneous standard is used; propriety of Rule 11 violation
based on conclusion that argument is objectively legally groundless-de novo
review standard is used).
266. 788 F.2d 247 (4th Cir. 1986).
267. Id. at 249-50. In Cohen, plaintiff and his counsel had agreed to withdraw the motion for leave to amend the complaint if it were opposed, and did
indeed withdraw upon receipt of defendant's nineteen-page memorandum in
opposition to the motion. Id. at 248.
268. 780 F.2d 823 (9th Cir. 1986).
269. Id. at 826. The city and its clerk were characterized as "nominal defendants" with "no genuine interest . . .adverse to the plaintiffs." Id. at 825
(footnote omitted). The Ninth Circuit characterized this case as "a purely political dispute." Id.
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were supporters of the incumbent councilman, the target of the
recall petition being circulated by politically opposed constituents.2 70 Ironically, the petition's proponents, who were primarily
Mexican American, became intervenors in the suit and asserted
that the complaint was baseless. 2 7 1 The trial court agreed and
concluded that the Voting Rights Act applied only to states or
political subdivisions of the state and not to private individuals
circulating a recall petition. 2 7 2 Furthermore, the lower court
viewed plaintiffs' claim as a "last ditch effort" to delay the recall
process and in that light, imposed Rule 11 sanctions on plaintiffs
for a "frivolous" claim. 27 3 It would appear that the trial court
succumbed to the pressures described above to reinforce its sub2 74
stantive conclusion with a Rule 1 1 award of attorneys' fees.
The Ninth Circuit, in contrast to the Second Circuit in the
Eastway decisions, reversed the trial court's Rule 11 decision on
2 75
the grounds that sanctions here would chill creative lawyering.
Implicitly acknowledging the pressures to sanction which are felt
by a trial court granting a Rule 56 motion, the appellate panel
stated: "[T]he granting of a motion to dismiss the complaint for
failure to state a claim, or the granting of a summary judgment
•.. is not dispositive of the issue of sanctions." 2 76 Relying on the
"frivolous or legally unreasonable" standard used in civil rights
fees cases for awarding fees to prevailing defendants, the court
simply reached a different conclusion than the trial court: that
plaintiffs had made a "good faith" argument for applying the voting Rights Act and thus reversed the sanctions decision. It evaluated the efforts of plaintiffs' lawyers and concluded that they were
2 77
those of a "competent attorney."
If the Ring court, the trial court in Zaldivar, the Seventh Cir270. Id. at 825.

271. Id. at 825-27.
272. Id. at 827.
273. Id. at 830.
274. See Zaldivar, 590 F. Supp. 852 (C.D. Cal. 1984) (district court opinion).
In granting the intervenor's motion to dismiss, the district court stated: "[We]
cannot reasonably conclude that such conduct violates the [Voting Rights]
Act ....
Id. at 855. In its discussion granting the intervenor's motion for the
imposition of Rule 11 sanctions, the court concluded: "Plaintiffs' arguments are
so without merit that their claim can be deemed frivolous." Id. at 857. One
would be hard-pressed to draw a line in this opinion between the analysis that
the claim was "virtually without merit" (Rule 12(b)(6) standard) and "frivolous"
(Rule 11 standard).
275. Zaldivar, 780 F.2d at 834.
276. Id. at 830.
277. Id. at 833.
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cuit in Hill and the Second Circuit in Johnson and possibly in
Eastway over-reacted, this would seem to be producing the kind of
chilling effect which the Rule 11 drafters sought to discourage, if
not prevent. As Justice Stevens has written in questioning the efficacy of sanctions for so-called "frivolous" litigation:
Freedom of access to the courts is a cherished value in
our democratic society. Incremental changes in settled
rules of law often result from litigation. The courts provide the mechanism for the peaceful resolution of disputes that might otherwise give rise to attempts at selfhelp. There is, and should be, the strongest presumption of open access to all levels of the judicial system.
Creating a risk that the invocation of the judicial process
may give rise to punitive sanctions simply because the
litigant's claim is unmeritorious could only deter the legitimate exercise of the right to seek a peaceful redress
of grievances through judicial means. This Court, above
2 78
all, should uphold the principle of open access.
It is difficult to state with any certainty whether Rule 11 is actually
having a chilling effect and the broad question of whether to limit
or decrease access to the federal courts, especially among victims
of civil rights violations and persons otherwise disenfranchised, is
one of great concern but beyond the scope of this article. Yet,
looking only at the civil rights category, the limited data thus far
would suggest that Rule 11 probably is being used selectively
against such claimants. 279 It also appears, however, that traditional civil rights and poverty lawyers are themselves using Rule
278. Talamini v. Allstate Ins. Co., 470 U.S. 1067, 1070-71 (1985) (Stevens,
J., concurring) (footnotes omitted).
279. Of the 98 times Rule 11 sanctions were imposed during the first two
years of the amended rule, 20 of those instances (20% of total) were in "civil
rights cases." Of the 345 opinions where Rule 11 was cited, during the same
two year period, 72 were in civil rights cases (21% of total). In comparison,
250,292 civil cases were pending in all United States District Courts as ofJune
30, 1984; 261,485 were commenced during the year ending June 30, 1984 and
243,113 were terminated. Of the civil cases commenced during that year,
21,219 were in the civil rights category (excluding 18,856 in the prisoner civil
rights category). This would suggest that the percentage of cases where Rule 11
sanctions were imposed in the civil rights category (20-21%) must be compared
to the percentage of all civil cases which are in the civil rights category, which
roughly is either 8% (if you exclude prisoner civil rights cases) or 16%; (if you
include them). ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, ANNUAL
REPORT, supra note 2. Others have commented on the disparate impact of Rule
11 on civil rights litigants. See Nelken supra note 6, at 1327; Resnick, supra note
16, at 556.
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11 affirmatively to fend off baseless attacks.2 8 0 In any event, we
ought to continue to closely monitor Rule 11 decisions to ensure
that creativity and proper access to the federal courts are not adversely affected and that lawyers are not deterred from asserting
valid claims out of a fear they will incur sanctions. Even if the
prospects for success are "extremely unlikely," a person has a
right to present issues that are arguably correct. 2 8'
One final point regarding the possible chilling effect of Rule
1 1 has been offered by Professor Burbank, who has written that
amended Rule 11 exceeds the judicial rule-making authority of 28
U.S.C. § 2072 (Rules Enabling Act). 28 2 He cites the legislative
history of the recent amendment to § 1927 as primary support for
his conclusion.2 8 3 What that history shows, he asserts, is that
Congress explicitly rejected a proposed amendment to § 1927
which would have eliminated the requirement that a lawyer's bad
motive be established before any penalties under § 1927 could be
imposed for "frivolous" litigation. Furthermore, the congressional rejection was expressly for the purpose of avoiding any
"chilling effect" on creative lawyering. Since amended Rule 11
now does precisely what Congress rejected in considering
changes to § 1927, Professor Burbank argues, the rule exceeds
what is permitted under the Supreme Court's rule-making authority in § 2072. His argument is persuasive. At the very least, it
280. See, e.g., Zaldivar, 780 F.2d at 825 (party seeking Rule 11 sanctions represented by Center for Law in the Public Interest and Mexican American Legal
Defense Educational Fund); United States ex rel. U.S.-Namibia Trade & Cultural
Council v. Africa Fund, 588 F. Supp. 1350, 1353 (S.D.N.Y. 1984) (Center for
Constitutional Rights was public interest counsel for defendant, whose request
for Rule 11 attorneys' fees was granted for "plaintiff's repeated initiation of obviously groundless actions, coupled with the specifics of this action.").
281. In re Marriage of Flaherty, 31 Cal. 3d 637, 650, 183 Cal. Rptr. 508, 516
(1982); 646 P.2d 179, 187 (1982); see also Leema Enter., v. Willi, 582 F. Supp.
255, 257 (S.D.N.Y. 1984) (defendant sought Rule II sanctions based on plaintiff's unsuccessful argument of "minimum contacts" and subsequent dismissal
of complaint for want of personal jurisdiction; court denied fees and noted that
"[t]he jurisprudence of personal jurisdiction ... is an occasionally confusing and
complex area of the law."); Parness, supra note 6 at 360 n. 146 ("concerns mount
about the impact of increased sanctions on the policy of free access to courts.").
Two recent appellate court decisions reversing awards of fees suggest, however,
that appropriate judicial restraint is being exercised on occasion in the interests
of avoiding any chilling effect. See Oliveri v. Thompson, 803 F.2d 1265, 1279
(2d Cir. 1986) (Rule 11 demands should reflect "strong policies favoring suits
protecting the constitutional rights of citizens"); Golden Eagle Distrib. Corp. v.
Burroughs Corp., 801 F.2d 1531, 1540 (9th Cir. 1986) (imposition of sanctions
should not be done in a way which will "chill an attorney's enthusiasm or
creativity.")
282. Burbank, supra note 169.
283. Id. at 1003.
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accentuates the need for sensitivity by the courts in avoiding any
application of Rule 11 which would unduly limit access to the fed284
eral courts.
C.

Satellite Litigation

Another key concern of the Rule 11 drafters, and a continuing concern of many judges, is to ensure that the benefits
achieved by Rule 11 in the form of reduced dockets in the federal
courts are not outweighed by the new motion practice engendered by the rule. 28 5 Rule 11 litigation has grown substantially
and all of it may appropriately be called satellite litigation (i.e.
litigation not relevant to the merits of a case); it essentially falls in
two categories. First, there is simply the huge and still growing
number of basic Rule 11 motions each of which must be adjudicated. These motions, minimally, raise interpretive questions as
to whether something is or is not frivolous litigation. In addition,
there is a seemingly never-ending list of secondary issues arising
out of Rule 11 practice; a new body of Rule 11 jurisprudence has
developed. The issues range from such clear procedural questions as whether one may immediately appeal the granting or denying of sanctions 28 6 to whether the ability to pay can be taken
into account in determining the amount of sanctions. 28 7 It may
be that the quite large number of these related issues is due simply to the fact that the amount of Rule 11 motion practice has
been enormous. It may also be due to the ambiguity of the lan284. Id. at 1003-04. One response to Professor Burbank: "Although it
seems clear that the Supreme Court ultimately would uphold the new provisions
as proper exercises of the rulemaking power, the question raised [by Professor
Burbank] is a legitimate one and worthy of consideration." 5 C. WRIGHT, & A.
MILLER, FEDERAL PRACTICE AND PROCEDURE §

1334 (1969 & West Supp. 1986)

(Professor Miller was principal drafter of Rule 11 amendment).
285. See 97 F.R.D. 165, 201 (drafters' concern regarding satellite litigation);
Becker, supra note 43 (judge's concern); see also 105 F.R.D. 378-79 (criticisms of
use and effectiveness of Rule I offered by Judge Gesell and Magistrate Attridge
at Judicial Conference for District of Columbia Circuit).
286. Eavenson v. Holtzmen, 775 F.2d 535 (3d Cir. 1985) (yes).
287. See Oliveri v. Thompson, 803 F.2d 1265, 1281 (2d Cir. 1986) (yes); In
re Yagman, 796 F.2d 1165, 1185 (9th Cir. 1986) (yes). Some of the other issues
which have arisen include: 1) Can a firm be sanctioned as well as the lawyer in
the firm? (Yes: Calloway v. Marvel Entertainment Group, S.D.N.Y., Dec. 23,
1986, reported in ABA/BNA Lawyers Manual on Professional Conduct at 502);
2) Can a lawyer reply on co-counsel to satisfy Rule 11 obligations? (No: Unioil
Inc. v. E.F. Hutton & Co., 802 F.2d 1080 (9th Cir. 1986); 3) Can Rule I I sanctions be imposed on government lawyers as well as private attorneys? (Yes: In
re Two Star Surgical Supply Inc., 74 Bankr. 241 (E.D.N.Y. 1987).
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guage and purposes of the rule. Whatever the reason there is a
lot of such secondary Rule 11 litigation.
Not only was there the fear that initial Rule 11 motion practice would far surpass the quantity of baseless litigation deterred
by the rule, but there is the ultimate Kafkaesque nightmare posed
with some humility by Professor Arthur Miller, a principal drafter
of Rule 11: "Of courts being besieged by motions to sanction
attorneys for making frivolous motions for sanctions." 28 8 In that
same vein and with respect to similar issues raised in the context
of discouraging baseless appeals, it has been argued that a "new
jurisprudence of the frivolous" ought not to be created and that it
would be "odd" if the judiciary which "already feels
overburdened" had to spend its time "trying to distinguish between the almost frivolous and the extremely frivolous.' 28 9 As
noted previously, a majority or at least a plurality of the Supreme
Court justices generally has taken this position. 290
A Seventh Circuit decision demonstrates that Professor
Miller's fear was not far from the mark. In Indianapolis Colts v.
Mayor and City Council of Baltimore,291 the city of Baltimore and the
Colts football team (which formerly resided in Baltimore) were
fighting bitterly about the team's departure. On the midwest litigation front, the Colts sued the city in interpleader and sought
and obtained an injunction of a condemnation action which the
city had initiated in Maryland. 29 2 After the city won a reversal of
the lower court by a 2 to 1 decision in the Seventh Circuit, it then
sought Rule 11 fees from the trialjudge. 29 3 One might characterize the city's attempt to seek fees as brash or bold, since one deciding appellate judge sided with the team's legal position, a
second appellate judge voted to rehear en banc, and the trial judge
himself had originally rejected the city's legal position. Not surprisingly, therefore, both the trial court and a unanimous Seventh
288. Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1537
(9th Cir. 1986) (quoting Remarks of Professor Miller to the Second Circuit, 101
F.R.D. 161, 200 (1984)).
289. N.Y. Times, March 27, 1985, at A26, col. 1 (editorial).
290. See supra notes 177-83 and accompanying text.
291. 775 F.2d 177 (7th Cir. 1985).
292. Indianapolis Colts v. Mayor and City Council of Baltimore, 741 F.2d
954, 955 (7th Cir. 1984), cert. denied, 105 S. Ct. 1753 (1985).
293. In its 1984 decision, the Seventh Circuit reversed the district court,
holding that the Colts' claim did not satisfy interpleader jurisdiction. Id. In its
1985 Decision, the circuit court considered the city's appeal from the district
court's denial of its motion for attorneys' fees. Indianapolis Colts v. Mayor and
City Council of Baltimore, 775 F.2d at 178.
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Circuit denied the city's effort to gain fees. 2 9 4 Moreover, the Seventh Circuit awarded attorneys' fees to the Colts for having to
oppose the appeal, pursuant to Rule 38, because the city "wasted
the time and energy" of the team and the court, and because "a
competent attorney reasonably should have recognized [that the
29 5
fee request] had no chance of success."
Such endless Rule 11 bickering is not an isolated occurrence.
The rule has produced numerous other similar almost surreal episodes. For example, the Seventh Circuit held that sanctions
should be imposed for a motion to reconsider a motion for sanctions but not for appealing the award of sanctions for both motions. 29 6 In another case, a denial of sanctions was appealed,
reversed and then appealed a second time as to the amount of the
sanctions. 2 97 Appeals of sanctions have gone up to the Supreme
court despite the absence of any continuing dispute on the merits. 29 8 And, similarly, denials of requests for sanctions have been
appealed even when there is no longer any dispute about the underlying substantive issue. 2 99 There have even been several cases
in which a defendant in state court has removed a case to federal
court for purposes of moving to dismiss and to seek sanctions for
filing the frivolous claim in state court,30 0 in one instance leaving
half the claim behind in state court. 30 1 In all of these removal
cases the courts quite properly concluded that granting sanctions
would result in increasing not decreasing federal court dockets,
thereby undermining a basic purpose of Rule 1 1.302
Another procedural issue which has not yet produced a clear
consensus among the circuits is whether a hearing of some sort is
required before sanctions can be imposed. 30 3 If, as is usually the
case, a Rule 11 motion is made on papers, a court generally will
294. 775 F.2d at 178.
295. Id. at 184.
296. Brown v. National Bd. of Examiners, 800 F.2d 168, 169 (7th Cir.
1986).
297. Eastway 11, 637 F. Supp. 558 (E.D.N.Y. 1986).
298. Unioil Inc. v. E.F. Hutton & Co., 802 F.2d 1080 (9th Cir. 1986), cert.
filed, May 26, 1987, 55 U.S.L.W. 3856.
299. Brown v. Capitol Air Inc., 797 F.2d 106, 108 (2d Cir. 1986); Lieb v.
Topstone, 788 F.2d 151 (3d Cir. 1986).
300. Stiefvater Real Estate Inc. v. Hinsdale, 812 F.2d 805, 809 (2d Cir.
1987); Kirbey v. Allegheny Beverage Corp., 811 F.2d 253, 256 (4th Cir. 1987).
301. Brown 797 F.2d 106, 107-08.
302. Cf Hewitt v. City of Stanton, 798 F.2d 1230 (9th Cir. 1986) (sanctions
imposed on a plaintiff who removed a state court action to federal court).
303. A hearing might mean an opportunity to brief and argue a motion or
to present testimony at an evidentiary hearing.

Published by Villanova University Charles Widger School of Law Digital Repository, 1987

75

Villanova Law Review, Vol. 32, Iss. 3 [1987], Art. 1

650

VILLANOVA LAW REVIEW

[Vol. 32: p. 575

treat it as it would any motion and have argument or an evidentiary hearing as needed. If an award of attorneys' fees is the sanction to be imposed, there will then be an opportunity for
additional submissions and possibly an evidentiary hearing. 30 4 In
the more unusual situation of sanctions being imposed sua sponte,
at least one circuit panel has held that when sanctions are being
imposed for "making objectively groundless legal arguments," a
hearing is not required, nor even an opportunity for briefing or
argument; there are no relevant issues "that a hearing could illuminate." 30 5 More typically, while a full blown criminal contempt
type of evidentiary hearing may not be required to adjudicate a
Rule 11 issue, a flexible standard to meet varying situations will
be followed which minimally affords notice and an opportunity to
be heard.3 0 6 The tension engendered by this issue understandably poses the need to avoid unnecessary litigation (the basic purpose of Rule 11) against the need to afford due process to a
lawyer whose competence and integrity may be impugned.3 0 7 On
this latter point, it is worth noting that the publicity and often the
acrimony of a Rule 11 attack on a lawyer's competence or ethics
may have a far greater adverse impact than disciplinary proceedings which are often secretive but where appropriate due process
308
protections are afforded to lawyers being charged.
Still another Rule 11 issue which strikes at the heart of the
adversarial system is whether or how a lawyer must withdraw a
complaint, long after it was filed when newly discovered information discloses the claim to be baseless.3 0 9 Some courts have held
that the Rule 11 obligation is not a continuing one as to the veracity and completeness of the original complaint, though it does
304. E.g., Fried v. Fried, 113 F.R.D. 103, 108 (S.D.N.Y. 1986); see also
Oliveri v. Thompson, 803 F.2d 1265, 1280 (2d Cir. 1986) (evidentiary hearing
not required if judge has full knowledge of all relevant facts); SFM Corp. v.
Sundstrand Corp., 102 F.R.D. 555, 560 n.6 (N.D. Ill. 1984) (District Judge
Shadur attempted to avoid the need for an evidentiary hearing by strongly urging the parties to reach agreement on fees or risk incurring additional costs).
305. Hill v. Norfolk & W. Ry., 814 F.2d 1192, 1201 (7th Cir. 1987).
306. Donaldson v. Clark, 819 F.2d 1551, 1560 (11 th Cir. 1987) (en bar)
("The accused must be given an opportunity to respond, orally or in writing as
may be appropriate, to the invocation of Rule 11 and to justify his or her actions."); Ford v. Alfaro, 785 F.2d 835 (9th Cir. 1986). This position is consistent
with that taken in the advisory committee's note to Rule 11.
307. See Procedural Rights of Attorneys Facing Sanctions, 40 RECORD ASSOCIATION OF BAR OF CIrv OF NEW YORK 313 (1985).

308. C.W. WOLFRAM, supra note 119, at § 3.4 (1986).
309. Cf Local District Court Rule 5(b)(iv), Eastern District of New York.
For the text of the rule, see supra note 67.
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survive as to each subsequently filed paper. 3 10 In the Fifth Circuit, however, the court held that there is a continuing obligation
to withdraw or discontinue an action that no longer has a reasonable basis in fact and law. 31 ' The complexities of stopping a lawsuit in mid-stream, however, have yet to be fully explored. For
example, if a plaintiffs' lawyer voluntarily moves to dismiss a complaint, does that mean the lawyer is inviting a sanction? In one
case the Ninth Circuit affirmed the propriety of a trial court's conditioning an order granting a voluntary dismissal on the payment
of $294,141 in fees to defendants. 31 2 In another, sanctions
against a plaintiff's attorney were affirmed even when the voluntary dismissal was filed before the defendant had even responded
to the initiating papers, on the grounds that the complaint was
313
baseless when filed.
This partial catalog of Rule 11 issues reflects the extraordinary increase in Rule 11 motion practice. While it might seem
reasonable to presume that the number of these issues is finite,
and, therefore, that this increase might soon end, the evidence
suggests the contrary. The Supreme Court has not yet addressed
any Rule 11 question. Even if it deals with the basic standards
question it seems doubtful that many of these secondary questions will soon get resolved at the Supreme Court level. That
would suggest that differences between circuits and even subtle
distinctions between different panels in the same circuit on these
secondary issues are likely to continue and, therefore, likely to
continue to engender litigation.
While all of this raises serious questions about whether the
costs of this additional litigation outweigh the possible benefits of
Rule 11, there exists no hard data on which to base a conclusion.
Such an assessment of the deterrent effect of Rule 11 would require a careful empirical study which has not yet been done and
310. See Pantry Queen Foods Inc. v. Lifschultz Fast Freight Inc., 809 F.2d
451, 454 (7th Cir. 1987); Oliveri v. Thompson, 803 F.2d 1265, 1274-75 (2d Cir.
1986).
311. Thomas v. Capital Sec. Servs., Inc., 812 F.2d 984, 988-89 (5th Cir.
1987).
312. See Unioil Inc. v. E.F. Hutton & Co., 809 F.2d 548 (9th Cir. 1987)
(plaintiff moved for voluntary dismissal under Federal Rule of Civil Procedure
41 (a)(2)).
313. Szabo Food Serv. Inc. v. Canteen Corp., 823 F.2d 1073 (7th Cir. 1987)
(plaintiff filed a notice of voluntary dismissal under Federal Rule of Civil Procedure 41(a)(l)(i)). But see Santiago v. Victims Servs. Agency, 753 F.2d 219 (2d
Cir. 1985) (court held the filing by plaintiff of a notice of dismissal under Rule
41 (a)(l)(i) deprived the court of jurisdiction to award attorneys' fees against
plaintiff for filing a frivolous claim).

Published by Villanova University Charles Widger School of Law Digital Repository, 1987

77

Villanova Law Review, Vol. 32, Iss. 3 [1987], Art. 1

652

VILLANOVA LAW REVIEW

[Vol. 32: p. 575

which would address several questions. 3 14 First, how much of
Rule 11 practice is accomplished by a party's mere addition of a
Rule 11 argument to an existing motion or response, followed by
a court's inclusion of its response to the Rule 11 arguments as a
minor part of its decision on the merits? In short, if Rule 11 issues can be resolved with a minimal and quite marginal expenditure of judicial resources, then the imposition on the courts
probably might be acceptable. 31 5 Second, is Rule 11 practice becoming so commonplace that the failure to add a Rule 11 motion
to each and every court paper will become an implicit statement
that the opponent's position has satisfied a minimal standard of
reasonableness? Put differently, the use of typical brief writing
hyperbole, such as "plaintiff's position is totally baseless" or
"plaintiff's argument is totally inappropriate and without legal or
rational foundation," will either have to cease (which seems unlikely) or it will compel an accompanying Rule 11 motion. Certainly in some courts that would seem to be the case. 3 16 If this is
verified, it would seem to reflect a misuse of limited judicial resources and clearly undermine the objective of unclogging the
dockets. A third question worthy of exploration is how much judicial and lawyer time is being spent exclusively on Rule 11 issues
31 7
when there no longer is a dispute on the merits.
Until some empirical data is available on these issues (though
skepticism is appropriate as to whether such information can be
compiled), it will be difficult to fully assess the question of
314. Cf S. KAssIN, supra note 6.
315. See, e.g., In re Morrell, 42 Bankr. 973 (N.D. Cal. 1984) (denial of Rule
11 request for fees in two sentences); Deutsch v. Health Ins. Plan, 573 F. Supp.
1443 (S.D.N.Y. 1983) (denial of Rule 11 motion in single sentence). The issue
of satellite litigation and the burden on judicial resources is, of course, independent of the concerns over the abuse or misuse of the sanctioning power.
For a discussion of the potential misuses, see supra notes 223-48 and accompanying text.
316. This would be a fair observation in the Northern District of Illinois,
the Southern District of New York and the Northern District of California. See
supra note 42 and accompanying text. Judge Brieant has made the additional
observation regarding the litigiousness which might arise due to Rule 11. He
counselled lawyers to be wary of causing an adversary to be "resentful," because
of a Rule 11 motion, stating that "[a] cordial, professional relationship must be
preserved." Hot Locks, Inc. v. Ooh La La, Inc., 107 F.R.D. 751, 752 (S.D.N.Y.
1985). In short, Rule 11 motion practice could very well exacerbate the already
contentious atmosphere of most litigation. Cf Brazil, Improving'Judicial Controls
Over the Pre-TrialDevelopment of Civil Actions: Model Rules for Case M1anagement and
Sanctions, 1987 AM. B. FOUND. RES. J. 873, 924 (one reason judges do not use
discovery sanctions is to avoid "intensifying acrimony between attorneys").
317. For examples of a Rule 11 dispute which has a life of its own, see supra
notes 291-302 and accompanying text.
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whether Rule 11 is more costly than its drafters intended. More
broadly, an inquiry into the satellite litigation costs of Rule 11
should consider whether the promulgation of a sanctions rule like
Rule 11 is the best way or even an effective way to ameliorate the
problems of overburdened courts, so-called frivolous lawsuits or
bad lawyering. As Professor Rosenberg has written in reviewing
the problems of improving the civil litigation process: "the rules'
goals of promoting the speedy and inexpensive achievement of
just outcomes are often impeded by difficulties created by the
rules themselves.'

V.

3 18

ALTERNATIVES FOR IMPROVING LAWYERING
ETHICS OR COMPETENCE

If lawyering improvement is a worthy goal, perhaps even very
much needed, and perhaps a way to reduce frivolous litigation (as
this article suggests), then who is doing anything about it? A lot
has been written about improving the competence of lawyers,3 1 9
but little of that writing has included the subject of the direct role
of the courts in pursuing that goal. 320

Neither Rule 11 nor the

advisory committee's notes deals explicitly with this as an objective. Yet, intended or otherwise, it is an expanded judicial role
under Rule 11 which may be doing just that-improving the quality of lawyering. To further evaluate the desirability and efficacy
of that newly assumed judicial task, we should consider what, if
any, alternative methods of lawyer improvement are available,
321
and which are being utilized.
One can identify at least four different perspectives from
which to view the available options. First, the perspective of the
adversary (both lawyer and client): to what extent does the in318. Rosenberg, supra note 23 at 243. While the stated goals of Rule II are
to reduce the costs of litigation and expedite the process are laudatory, it is
debatable at best whether the rule is achieving those objectives and then, if so, at
what costs. Similarly, Professor Resnick wrote: "The history of procedure is a
series of attempts to solve the problems created by the preceding generation's
procedural reforms." Resnick, Tiers, 57 S. CAL. L. REV. 837, 1030 (1984).
319. See A.B.A., MODEL PEER REVIEW, supra note 94. For a further discussion, see the sources cited supra note 1 and infra notes 321, 407, 411.
320. Exceptions include the Devitt and King Committee reports. See supra
note 1 (however, implementation of the various ways in which courts can play a
role has been very slow).
321. See generally S.

N. DORSEN, REGULATION OF LAWYERS; PROB155-284 (1985); A.L.I.-A.B.A., ENHANCING THE COMPETENCE OF LAWYERS (The Report on the Houston Conference, February 3, 5,
1981); Martyn, Lawyer Competence and Lawyer Discipline: Beyond the Bar, 69
GEO. L.J. 705 (1981).
GILLERS &

LEM OF LAW AND ETHICS
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competence or unethical behavior of an adversary or his or her
lawyer constitute a wrong to the opponent which demands a legal
remedy? 322 Amended Rule 11 says it does and provides a compensatory remedial vehicle for the victim. Do remedies exist irrespective of Rule 11, the newly added weapon to the adversary's
arsenal? Second, from thejudiciary's perspective, good lawyering
is desirable both to maximize the efficient use of the courts and to
insure the integrity of the judicial system. 3 23 Third, from the perspective of the client whose lawyer may be incompetent, unethical, or both, the legal malpractice standards and the traditional
lawyer disciplinary processes are available relief mechanisms.324
Finally, the general public has an interest in improving the quality
and efficiency of lawyering; from their vantage point as potential
consumers of legal services they would wish to have the best and
most economical counsel and as taxpayers they would wish to see
efficient and proper use of judicial resources.
Innumerable possibilities exist for the general improvement
of lawyering; some have been tried, others just debated. Having
chiefly in mind the first two perspectives (those of the adversary
and the courts), I will focus on two institutions purportedly concerned with lawyering quality: the existing lawyer disciplinary
mechanisms and the law schools (and basic legal education). I
will then discuss briefly a third, the law of attorney malpractice,
and mention even more briefly other reform ideas. The purpose
of this survey is to offer general background information about
lawyer improvement efforts which in turn should lend perspective
to this critical appraisal of the lawyer improvement function or
results of Rule 11. More positively, it may suggest ideas about
how to make Rule 11 more effective in this respect.
A.

Code Enforcement

Ostensibly, it seems entirely appropriate that the lawyer disciplinary authorities assume the primary, if not exclusive, responsibility for maintaining the highest levels of competency and
ethics for the practicing bar. 32 5 That is, after all, the purpose of
322. See generally L.R. PATrERSON, supra note 121, at 289-329; Van Patten &
Willard, The Limits of Advocacy: A Proposalfor the Tort of Malicious Defense in Civil
Litigation, 35 HASTINcS L.J. 891 (1984).

323. See L.R. PA'rrERSON, supra note 121, at 251-88.
324. See id. at 495-562 (regulatory remedies as to client-lawyer relationships); C.W. WOLFRAM, supra note 119, at 206-41 (summary of legal malpractice
remedies).
325. The "obligation of lawyers is to maintain the highest standards of ethi-
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the ethical code and the justification for the lawyers' "professional monopoly." 3 2 6 Quite specifically, there are two provisions
of the Code of Professional Responsibility (Code), Disciplinary
Rules 6-101, 7-102(A), and the Model Rules of Professional Conduct (Model Rules), Rules 1.1 and 3.1, which, read together,
closely parallel the language of Rule 11 insofar as stating a prohibition on incompetent and frivolous lawyering. 3 2 7 In assessing
the realistic possibilities that the disciplinary bodies might do
what many federal courts are now doing pursuant to Rule 11, it is
important to examine: first, the express language of the two
Code and Model Rules provisions; second, the manner and circumstances in which these two norms actually have been interpreted and applied; and third, the way in which the two provisions
arguably could be applied.
The Code and Model Rules language is similar, but not identical, to Rule 11. Disciplinary Rule 6-101(A) provides:
A lawyer shall not:
(1) Handle a legal matter which he knows or should
know that he is not competent to handle, without associating with him a lawyer who is competent to handle it.
(2) Handle a legal matter without preparation adequate
in the circumstances.
(3) Neglect a legal matter entrusted to him.3 28
Model Rule 1.1 provides: "A lawyer shall provide competent representation to a client. Competent representation requires the
legal knowledge, skill, thoroughness, and preparation reasonably
cal conduct .... The Model Code of Professional Responsibility points the way
to the aspiring and provides standards by which to judge the transgressor ....
The Model Code is designed . . . as a basis for disciplinary action when the
conduct of a lawyer falls below the required minimum .... ."MODEL CODE OF
PROFESSIONAL RESPONSIBILITY (preamble and preliminary statement) (1986); see
also MODEL RULES OF PROFESSIONAL CONDUCT (preamble) (1986).
326. Garth, supra note 1, at 640. The assumption that the profession's monopoly on law practice ensures quality for the consumer of legal services is one
which bears close scrutiny. See, e.g., Abel, Law Without Politics: Legal Aid Under
Advanced Capitalism, 32 UCLA L. REV. 474 (1985); Failinger & May, Litigating
Against Poverty: Legal Services and Group Representation, 56 OHIO ST. L.J. 1 (1984);
Book Note, 96 HARV. L. REV. 1171 (1983) (reviewing THOMAS, LAw IN THE BALANCE: LEGAL SERVICES IN THE EIGHTIES (1982)).
327. For the text of these rules, see infra text accompanying notes 328-34.
See also DR 2-109 (1986)

(proscribes employment from client who wants to

'[b]ring a legal action . . . merely for the purpose of harassing or maliciously
injuring any person").
328. MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 6-101(A) (1986).
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necessary for the representation." 329 The Code provision,
adopted in the 1969 Code, represents the first time that the lawyers' ethical code explicitly recognized and required a duty of
competence. Unlike Rule 11, Disciplinary Rule 6-101 (A) contains
3 30
a specific directive that a lawyer shall not "neglect" any matter.
While the Code section does not mandate a "reasonable inquiry"
before taking any action, it does explicitly require that the lawyer
adequately prepare, thereby imposing a "reasonable lawyer"
33
standard; it also specifies the components of competence. '
While clearly there are some fine distinctions between Rule 11,
Disciplinary Rule 6-101(A), and Model Rule 1.1, the similarities
outweigh the differences in number and significance.
Disciplinary Rule 7-102(A) and Model Rule 3.1 address other
concerns in Rule 11. Disciplinary Rule 7-102(A) provides in part:
In his representation of a client, a lawyer shall not:
(1) File a suit, assert a position, conduct a defense,
delay a trial, or take other action on behalf of
his client when he knows or when it is obvious
that such action would serve merely to harass
or maliciously injure another.
(2) Knowlingly advance a claim or defense that is
unwarranted under existing law, except that he
may advance such claim or defense if it can be
supported by good faith argument for an extension, modification, or reversal of existing
law.

(5) Knowingly make a false statement of law or
fact.332

Model Rule 3.1 provides in part:
A lawyer shall not bring or defend a proceeding, or
assert or controvert an issue therein, unless there is a
basis for doing so that includes a good faith argument
for an extension, modification or reversal of existing
329. MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.1 (1986).
330. See MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 6-101(A)(3)
(1986).
331. See MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 6-101(A)(2)
(1986).
332. MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 7-102(A) (1986).
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law. 3 3 3

As Rule 11 did in both its pre-amended and current versions, Disciplinary Rule 7-102(A) proscribes "knowing" or purposeful
lawyering misbehavior.3 3 4 It does not contain what many federal
courts are now describing as the Rule 11 objective standard, a
norm which does not require an examination into the mind or
motive of a lawyer to determine non-compliance. But inclusion of
that norm, as suggested above, is covered by Disciplinary Rule 6l0l(A)(2). Model Rule 3.1 does contain, although implicitly in
contrast to the explicitness of Model Rule 1.1, the reasonable lawyer standard. Again, the overlap is clear among the ethical rules
and Rule 11.
Each of the two Code provisions has been used somewhat
differently by the courts and the disciplinary authorities, and usu3 35
ally not for the lawyer improvement purposes of concern here.
Certainly, reliance on these two rules to improve lawyering has
not begun to approach the extent to which amended Rule 11 has
been so used.3 3 6 Disciplinary Rule 6-101(A) has been applied almost exclusively to cases involving attorney-client issues, usually
client complaints that their lawyers neglected matters or otherwise mishandled their cases. 3 37 This more traditional conception
of the duty of competence, from the lawyer to the client, has always been reasonably clear. A breach not only subjected the lawyer to a malpractice claim but also, potentially, to a disciplinary
proceeding for violating the Code.3 3 8 What has been less clear is
333. MODEL RULES OF PROFESSIONAL CONDUCT Rule 3.1 (1986).
334. See MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 7-102(A)
(1986).
335. Disciplinary Rules 7-102(A)(1) and (2) have not been cited very much
for any purpose. Note, supra note 2, at 1570 n.54 ("[A] recent Lexis search
showed only 21 cases regarding [DR 7-102(A)(1) or (2)]."); Martyn, supra note
321, at 713.
336. For the early statistics on the increased use of Rule 11, see supra note
37.
337. A recent study noted that in one state (Illinois), more than 50% of the
complaints filed with the disciplinary commission were from clients claiming
their cases were neglected or their lawyers failed to communicate with them.
A.B.A. Professionalism Report, supra note 1, at 23. Yet, the report points out that
the actual disciplinary proceedings, as opposed to the complaints, dealt much
more with conversion and the dishonest lawyer than with issues of competence.
Id.
338. While negligence has always been the standard in malpractice cases, it
generally has not been enough to sustain a disciplinary charge. Rather, disciplinary sanctions required a finding that a lawyer knowingly violated the Code and,
indeed, that a single act of misconduct was usually not enough to sustain a sanction. C.W. WOLFRAM, supra note 119, at 88, 122. There are those who believe
that the scope of discipline should be broader and embrace incompetence even
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the lawyer's ethical duty of competence-or more accurately, obligation or responsibility-to the court, the public, a non-party
witness, or an adversary. This duty to others has been called one
of "fairness." 339 Rule 11 embodies this expanded view of the
competence duty. The question, then, is whether this broader
view of competency requirements can be or will be effectuated
pursuant to the Code and or the Model Rules through the disciplinary mechanisms.
On its face, Disciplinary Rule 6-101(A) does not preclude enforcement by persons other than maltreated clients.3 40 A defendant, for example, could logically argue that a plaintiff's lawyer
who failed to properly answer a set of interrogatories was "inadequately prepared" and therefore in violation of Disciplinary Rule
6-101(A)(2). Such an interpretation would be quite consistent
with the so-called objective standard (the "reasonable lawyer"
standard) now used in applying the "reasonable inquiry" test in
Rule 11. And occasionally it has been so used. 34 1 Generally,
however, it is rare that Disciplinary Rule 6-101(A) is used in cases
other than ones raising attorney-client issues, 3 42 and even then,
enforcement seems to be limited to "relatively exotic, blatant, or
3 43
repeated cases of lawyer bungling."
The situation regarding Disciplinary Rule 7-102(A) is a bit
different. This provision, as noted, has been cited infrequently.
To the extent Disciplinary Rule 7-102(A) has been relied on in
cases, those cases tend to be very much like Rule 11 cases, where
adversaries and courts, but not clients, have asserted that they
were victims of bad lawyering, essentially in two kinds of situawithout purposefulness or gross negligence. A.B.A. Professionalism Report, supra
note 1, at 23. It is worth noting, parenthetically, that this debate very much
parallels the discussion leading to the amendment of Rule 11 and the expansion
of its provision to negligent as well as purposeful lawyer misbehavior.
339. L.R. PATTERSON, supra note 121, at 289.
340. Model Rule 1.1, on the other hand, defines competence only in terms
of the lawyer's duty to the client. See MODEL RULES OF PROFESSIONAL CONDUCT
Rule 1.1 (1986); see also MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 6-1,
6-3, 6-4, 6-6 (1986) (seem to limit duty of competence to that owed to client
only). Clearly, the content and applicability of competence norms will depend
on the perspective of the observer; a client, a judge and an adversary are not
necessarily going to be concerned with the same indicia of competence.
341. Cf Gray v. Frito Lay, Inc., 30 Empl. Prac. Dec. (CCH) 33,062 (S.D.
Miss. 1982) (in awarding fees to prevailing defendant pursuant to 42 U.S.C.
§ 1988 because of frivolous actions of plaintiff's counsel, court also cited DR 610 1(A)).
342. See, e.g., Oklahoma Bar Ass'n v. Hensley, 661 P.2d 527 (Okla. 1983); In
re Belser, 277 S.C. 250, 287 S.E.2d 139 (1982).
343. C.W. WOLFRAM, supra note 119, at 190 (footnote omitted).

https://digitalcommons.law.villanova.edu/vlr/vol32/iss3/1

84

Grosberg: Illusion and Reality in Regulating Lawyer Performance: Rethinking

1987]

RETHINKING RULE I1

659

tions. First, there are the disciplinary cases in which a lawyer was
found to have violated the rule and therefore was subjected to a
disciplinary sanction (suspension, censure, etc.) 34 4 In a second
category are cases in which a court refers to Disciplinary Rule 7102(A) in the first instance, a disciplinary proceeding not yet having been initiated. In these cases the courts invariably are also
applying other rules such as Rule 11 or section 1927. 34 5 For example, in a recent decision, the Second Circuit simultaneously referred to its earlier Eastway decision, Rule 11, and Disciplinary
Rule 7-102(A) in suggesting to a plaintiff that a business policy of
bringing meritless actions "solely to affect business decisions"
could produce substantial penalties against the user of such a policy.3 4 6 Similarly, former Chief Justice Burger, although alone in
his opinion, recommended that sanctions be imposed for filing a
frivolous petition for certioraribecause the petitioner failed to advance a "good faith argument for the extension, modification or
reversal of existing law," citing both the Supreme Court rule (rule
49.2) and Disciplinary Rule 7-102(A).3 4 7 In addition, a few state
courts, now electing to exercise their inherent powers to impose
sanctions for frivolous litigation, are also citing Disciplinary Rule
34 8
7-102(A) in support of their conclusions.
Thus, there does seem to be enough discretionary authority
arising out of a combined reading of Disciplinary Rules 6-101 (A)
and 7-102(A) (and presumably, Model Rules 1.1 and 3.1) for both
courts and disciplinary bodies to pursue Rule 11 type objec344. See, e.g., In re Wetzel, 143 Ariz. 35, 691 P.2d 1063 (1984), cert. denied,
469 U.S. 1213 (1985) (disbarment for, among other things, wrongfully asserting
baseless claims for inflated damages); In re Budnick, 466 N.E.2d 36 (Ind. 1984);
People v. Kane, 655 P.2d 390 (Colo. 1982). But disciplinary proceedings focusing on DR 7-102(A) for frivolous litigation seem to be few and far between.
Professor Wolfram observed: "discipline is rarely imposed for violations [of DR
7-102(A)] and then mainly for moves in litigation that sometimes seem more
psychopathic than nasty." C.W. WOLFRAM, supra note 119, at 595 (citing In re
Jaffe, 93 Ill. 2d 450, 444 N.E.2d 143 (1982) (plaintiff's lawyer disbarred for filing
forty baseless lawsuits)).
345. See, e.g., Weir v. Lehman Newspapers, Inc., 105 F.R.D. 574 (D. Colo.
1985) (Rule 11 standards "similar" to DR 7-102(A)); In re Ronco, Inc., 105
F.R.D. 493 (N.D. I11. 1985) (Rule 11 seems to "mirror" 7-102(A) standards),
appeal dismissed, 793 F.2d 1295 (7th Cir. 1986).
346. Burlington Coat Factory Warehouse Corp. v. Esprit De Corp., 769
F.2d 919, 927 n.2 (2d Cir. 1985).
347. Hagerty v. Keller, 474 U.S. 968 (1985).
348. See, e.g., LTown Ltd. Partnership v. Sire Plan, Inc., 108 A.D.2d 435,
489 N.Y.S.2d 567 (1986); Daily Gazette Co. v. Canady, 332 S.E.2d 262 (W. Va.
1985); cf Garcia v. City of Albuquerque, 99 N.M. 746, 663 P.2d 1203 (N.M. Ct.
App. 1982) (court directly imposed sanction but also referred matter to local
disciplinary body to consider violations of DR 7-102(A)).
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tives. 3 49 For the most part, however, these Code provisions are
not being used for those purposes, either by the courts or the
disciplinary authorities. As for the federal courts, the explanation, at least since August, 1983, lies in the grant of explicit judicial authority to impose sanctions pursuant to Rule 11, so the
disciplinary rules simply afford a supplemental rationale for the
conclusion. With respect to the disciplinary bodies, they generally were doing very little enforcement of the two rules before
1983,' 5 0 especially from the perspectives of adversaries, the
courts and the public as victims of bad lawyering; they do not
seem to be doing very much more now. Why? It may simply be
because complaints are not being filed. Alternative explanations
for the disinclination of the disciplinary authorities to be more
actively involved in improving the quality of lawyering may simply
parallel the reasons for the inefficacy of disciplinary bodies generally. Broad criticism of lawyer disciplinary mechanisms has increased in recent years.3 5 1 The critiques address several
fundamental realities of the ethics code enforcement procedures:
1) failure to include non-lawyers in the mechanisms, 35 2 2) failure
to impose sanctions in the vast majority of complaints which are
investigated; 3) failure of both practicing lawyers and judges to
initiate disciplinary complaints arising out of incompetence or unethical behavior; 4) failure to improve clarity and understanding
349. Even as to compensatory restitution, such as the payment of attorneys'
fees incurred by victims of baseless lawyering, disciplinary bodies have occasionally been given authority to include monetary sanctions in their dispositions of
disciplinary matters. E.g., MICH. GEN. CT. R. § 9.123(9).
350. As to observations about disciplinary enforcement activities, commentators have generally criticized the level of enforcement. "After three years of
studying lawyer discipline throughout the country, this Committee must report
the existence of a scandalous situation ....
Disciplinary action is practically nonexistent in many jurisdictions." Report of the A.B.A. Comm. on Evaluation of
Disciplinary Enforcement, Problems and Recommendations in Disciplinary Enforcement-Final Draft, quoted in G. HAZARD & D. RHODE, THE LEGAL PROFESSION PROFESSIONAL RESPONSIBILITY 428 (1985); see also Rhode, Why the ABA
Bothers: A Functional Perspective on Professional Codes, 59 TEX. L. REV. 689, 718
(1981) ("[E]very major study of bar disciplinary agencies has found them grossly
unresponsive both to serious misfeasance and to garden-variety consumer complaints about the cost and quality of services.").
351. Rhode, supra note 350; see also D. RHODE, PROFESSIONALISM IN PERSPECTIVE (1984); P. STERN, Lawyers on Trial (1980); Martyn, supra note 321.
352. See Garth, supra note 1, at 671-76 (monitoring lawyer negligence from
a consumer perspective); Martyn, supra note 321, at 707-13 (analysis of the bar
grievance process). In California, the Senate Judiciary Committee recently approved a bill making the disciplinary process more public, but rejected a provision which would have changed the disciplinary committee to one comprised of
a majority of non-lawyers. See Lawy. Man. on Prof. Conduct (ABA/BNA) 159
(1986).
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of disciplinary rules with which lawyers are to comply; 5) failure of
the bar to devote adequate resources to investigation and enforcement; 3 53
and 6)
decentralization
of enforcement
mechanisms.
One could fairly observe that favorable views of the lawyer
disciplinary system are generally not held at this time either by
the public 35 4 or the bar. This dissatisfaction played a large role in
the establishment of the Kutak Commission in 1980 and the
ABA's later approval of the Model Rules of Professional Conduct
to replace the 1969 Code of Professional Responsibility. 3 55 The
35 6
fact that relatively few states, albeit a slowly increasing number,
have adopted the Model Rules and that even those which have,
have done so with significant variations, has not markedly improved the perception of the disciplinary system held by the public or the bar. Because of the difficulties encountered in trying to
obtain approval of the Model Rules, the esteem with which the
disciplinary system is held by the general public and lawyers
might very well be lower. These difficulties certainly have not
made enforcement any less complicated and it seems highly
doubtful that one could assert that the efficacy of the disciplinary
system has improved.
Further compounding the shortcomings of the present Code
is the fact that existing definitions of competence are inadequate. 35 7 Even the Model Rules do not assist in any significant
353. See Garbus & Seligman, Sanctions and Disbarment: They Sit in Judgment, in
VERDICTS ON LAWYERS 51 (R. Nader & M. Green eds. 1976) (inadequacy of fi-

nancing of disciplinary bodies).
354. Public disapproval of lawyers is nothing new. "[H]ostility to lawyers
dates back at least to Plato-my guess is that somewhere in Hammurabi's tables
or Rameses II's heiroglyphics we would find similar sentiments ....
Schwartz
"Comment" 37 STAN. L. REv. 653, 654 (1985). A recent ABA poll registered the

view of both judges and the public that lawyers' professionalism had declined.
A. B.A. ProfessionalismReport, supra note 1, at 254; see also What America Really Thinks

About Lawyers, NAT'L LJ. Aug. 18, 1986.
355. A.B.A. Comm. on Evaluation of Professional Standards, Model Rules
of Professional Conduct (1981).

356. As of July, 1987, twenty-four states have adopted some form of the
Model Rules of Professional Conduct:

Arizona, Arkansas, Connecticut, Dela-

ware, Florida, Idaho, Indiana, Louisiana, Maryland, Minnesota, Mississippi, Missouri, Montana, Nevada, New Hampshire, New Jersey, New Mexico, North
Carolina, North Dakota, Oregon, Virginia, Washington, Wisconsin and Wyoming. Law. Man. on Prof. Conduct, supra note 352, No. 50 (July, 1987); see
Frank, Model Rules Jolted: N. Y. Rejects ABA Proposal, 72 A.B.A.J. 18 (1986).
357. It is generally acknowledged that there are five basic components of

lawyering competence: 1) knowledge of the law; 2) lawyering skills; 3) management of practice in effectively and efficiently applying knowledge; 4) preparation
and 5) mental and physical capabilities. See A.L.I.-A.B.A., supra note 321, at XI-

XII. The Code provision on competence, DR 6-101(A), at best touches on one

Published by Villanova University Charles Widger School of Law Digital Repository, 1987

87

Villanova Law Review, Vol. 32, Iss. 3 [1987], Art. 1

662

VILLANOVA LAW REVIEW

[Vol. 32: p. 575

way in providing the kind of criteria or standards with which the
competence of lawyering might be better evaluated. 35 8 In some
respects, at least as to the adequacy and propriety of court filings,
Rule 11 is a more effective codification of lawyering competence
standards than the Code, if not the Model Rules.
In this context, then, what is the likelihood of the disciplinary
system becoming more responsive and effective, thereby reducing
or eliminating the need for direct judicial assessment of lawyer
competence pursuant to Rule 11 ? While significant change is not
realistic in the short run, there are several relatively modest steps
which could be taken to render the Code or the Model Rules
more effective in the improvement of lawyering quality. First, as
noted, the incorporation of more meaningful, clearer, and more
objective criteria for good lawyering might enhance enforcement
efforts. 3 5 9 Second, more effective monitoring could be instituted
of cases involving attorney malpractice, malicious prosecution,
abuse of process or Rule 11 violations. With minimal effort, the
judiciary could require judges to report to local bar authorities all
instances where a judgment, order, or verdict reflected a court's
or a jury's view that bad lawyering took place.3 60 The categories
of cases just noted are obvious illustrations. Suchjudicial reporting, in turn, would require appropriate investigative follow-up by
the disciplinary authorities.
A third reform of the disciplinary process has been offered
for reasons going beyond the desire to improve levels of competency, and aiming for a greater degree of openness and publicity
of these elements, preparation. Rule 11 is a slight improvement, incorporating
legal knowledge and at least the skills of investigation and preparation. More
meaningful and detailed definitions of competent lawyering would facilitate
evaluations, whether the assessments are made pursuant to a disciplinary rule or
Rule 11.

358. See

MODEL RULES OF PROFESSIONAL CONDUCT

Rule 1.1. For a further

discussion, see supra text accompanying note 329.

359. See supra note 308; see also ANTIOCH SCHOOL OF LAW COMPETENCYBASED TASK FORCE, CATALOG OF DEFINITIONS OF GENERIC LAWYERING COMPETENCIES (1978); White, The Definition of Legal Competence: Will the Circle Be Unbroken?, 18

SANTA CLARA

L.

REV.

641 (1978).

360. The ABA has established a data bank which records all the ABA Na-

tional Discipline Data. See

TASK FORCE ON PROFESSIONAL COMPETENCE,

A.B.A.,

24 (1983). There also exists the National Legal Malpractice Data
Center, an effort of cooperating malpractice insurance carriers which records
malpractice claims. Id. at 22. But there remains much to be done regarding the
centralization of data on bad lawyering. The integration of disciplinary, malicious prosecution, malpractice, and Rule 11 information into a data bank with
easy accessibility would be a major step. I am unaware of any current efforts to
accomplish this step.
FINAL REPORT
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about the results of the disciplinary system. By opening up the
process, the argument goes, the public's confidence will increase,
reporting of violations will increase, and bad lawyering will be
more effectively deterred.3 6' A related suggestion is to include
lay persons in the process of developing improved competence
standards as well as in the enforcement process itself. These efforts would educate the public as to how to evaluate lawyering
and, presumably, encourage the filing of complaints when bad
lawyering occurs.
These proposed reforms are being debated more fully elsewhere. 3 62 But, realistically, and for purposes of this assessment of
Rule 11, it seems unlikely that any meaningful improvement of
the lawyer disciplinary system will occur in the near future. Indeed, to the extent there was pressure on bar officials to take
more aggressive action to end lawyer incompetence, that pressure
has been lessened by the courts' use of Rule 11. Paradoxically,
even the courts without a Rule 11 (e.g. most state courts) are now
more freely exercising inherent powers to impose sanctions for
bad lawyering and doing so with open expressions of their frustration about the failure of disciplinary bodies to do anything
about the problem. 36 3 Thejudiciary's recognition of the bar's inaction or ineptitude on the issue is further reflected by the fact
that courts rarely refer instances of incompetence or bad ethics to
the disciplinary authorities. 36 4 Occasionally, a court itself will
361. See Marks & Cathcart, Discipline Within the Legal Profession Is it Self-Regulation?, 1974 U. ILL. L. REv. 193; Steele & Nimmer, Lawyers, Clients and Professional
Regulation, 1976 AM. B. FOUND RES.J. 917; see also Martyn, supra note 321, at 737
("Publicity ... is essential to the deterrence potential of the disciplinary process."); Murphy, Restructuring is Proposedfor Disciplinary System, N.Y.L.J., Jan. 15,
1986, at 1, col. 5 (Justice Murphy suggests that a public representative acting as
a "grievance prosecutor" "be an independent actor in the disciplinary
process.").
362. See, e.g., Martyn, supra note 321; Rhode, supra note 350.
363. See, e.g., LTown Ltd. Partnership v. Sire Plan, Inc., 108 A.D.2d 435,
489 N.Y.S.2d 567, 571 (1985) (disciplinary proceedings have "not proven to be
an effective deterrent" to frivolous litigation). In New York, however, the response thus far has not been to encourage more aggressive enforcement by the
disciplinary bodies. Rather, the state is looking to thejudiciary to ameliorate the
problem by proposing a court rule quite similar to Rule 11. See sipra notes 18688 and accompanying text.
364. See Walsh v. Schering-Plough Corp., 758 F.2d 889, 896, (3d Cir. 1985)
(where the dissent chastised the majority for failing to follow-up with some kind
of fact-finding process regarding what appeared to be questionable lawyering or
at least conflicting accusations between lawyers); see also C.W. WOLFRAM, sUpra
note 121, at 191 ("Despite the furor over incompetence created by speeches of
judges, few judges report instances of incompetence they encounter.") One reason for non-referrals is the belief that it would be a waste of energy. Judge
Oakes of the Second Circuit noted that enforcement of the disciplinary code is
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conduct a disciplinary proceeding.3 6 5 This is certainly one issue
in the debate about reform of the disciplinary mechanisms which
needs to be examined more closely. If the bar does not directly
deal with the understandable societal and judicial desire to have
more competent, efficient and ethical lawyering then who will do
it and how will it be done? The amendment of Rule 11, in part, is
a response to the non-activity of the bar regarding frivolous lawyering. As this article suggests, having the courts heavily involved
in the task of evaluating lawyering performance is not the ideal
situation. And yet, while it may not be the optimal solution, it is
difficult to criticize the judiciary for stepping in to address the
problem, even indirectly through Rule 11, when the organized
3 66
bar has essentially defaulted.
B.

Expansion of Malpractice Standard

Some commentators have concluded that one way to deter
baseless lawsuits and improve lawyering is to expand the category
of persons to whom a lawyer owes a duty of competence 367 or,
alternatively, create a new tort for the non-client victims of the
"non-existent." Oakes, Lawyer andJudge: The Ethical Duty of Competency in ETHICS
AND ADVOCACY (1979). All of this is notwithstanding the fact that U.S.judges are
supposed to report disciplinary actions to the National Discipline Data Bank. See
FEDERAL JUDICIAL CENTER, DESK BOOK FOR CHIEF JUDGES OF THE U.S. DISTRICT
COURTS (Wheeler 1985). Nevertheless in a small number of reported cases
where Rule 11 sanctions were imposed, the federal court did refer the matter to
a disciplinary body. See, e.g., Lepucki v. Van Wormer, 765 F.2d 86, 89 (7th Cir.
1985); Steinle v. Warren, 765 F.2d 95, 102 (7th Cir. 1985).
365. In re Disciplinary Action Curl, 803 F.2d 1004, 1007 (9th Cir. 1986) (in
this instance, which resulted in the sanction of public admonishment, the court
even relied on Rule 11 as the standard for assessing the ethical propriety of the
attorney's conduct).
366. One federal district court judge observed: "it is quite obvious to the
judiciary that if the organized bar is not going to clean its own house then somebody has got to do something about it." Duffy, supra note 43, at 20.
367. This point of view would require substantial modification of the traditional doctrine of privity. See, e.g., Note, Attorneys Negligence and Third Parties 57
N.Y.U. L. REV. 126, 144 (1982) (proposing that lawyers have a duty to certain
third parties to act non-negligently, not only to deter attorney misconduct but to
"compensate" victims and "promote attorney competency."). A few courts have
extended a lawyer's duty to limited categories of third parties notwithstanding
privity. See Heyer v. Flaig, 70 Cal. 2d 223, 228, 74 Cal. Rptr. 225, 228, 449 P.2d
161, 165 (1969) (attorney owes duty to beneficiaries of will to nonnegligently
effectuate testamentary scheme of testatrix); Licata v. Spector, 26 Conn. Supp.
378, 382, 225 A.2d 28, 30 (1966) (same). Neither the case law nor the N.Y.U.
Note go so far as to propose eliminating privity for a claim by a defendant
against plaintiff's lawyer for a negligently filed complaint. See also Gillers, Ethics
that Bite: Lawyers Liability to Third Parties, 13 LITIGATION 8 (1987); Note, supra note
2, at 1579; 45 A.L.R.3d 1181 (attorney's liability, to one other than his immediate client, for consequences of negligence in carrying out legal duties).
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incompetence.3 6 8 If a plaintiff's lawyer owed a duty of reasonable
care to the defendant in a lawsuit initiated by that lawyer, the defendant could later assert a malpractice claim if the lawsuit was a
frivolous one. Here, as with Rule 11, it is a deterrence theory
which would produce more competent lawyering. For example, if
a physician is sued for medical malpractice and wins, there is little
if any relief available to the doctor against the plaintiff or plaintiff's lawyer. Traditionally, the physician in this situation could
pursue a malicious prosecution or abuse or process claim against
the plaintiff and/or the plaintiff's lawyer. Both of these torts,
however, like the Rule 11 subjective bad faith standard prior to
the 1983 amendment, require proof of improper motive on the
part of the defendant, lawyer or lay person. 3 69 The making of
such proof is quite difficult. Such tort claims, therefore, are not
often asserted against the unsuccessful plaintiff and even less
often against the original plaintiff's lawyer. Because of the difficulties of proving intent, other avenues which impose less onerous proof burdens have been sought by physicians in the situation
just posed. It is in this context that an attorney malpractice claim
was conceived on behalf of the victimized physician against the
allegedly malpracticing plaintiff's lawyer who filed the original
action.
This attempt to expand the categories of persons who might
obtain relief through the assertion of malpractice claims has met
with little success. 3 70 The sought for substantive expansion called
on the courts to conclude that a lawyer had a duty of care not only
to her or his client but to the client's adversary as well. Easing the
burden of proof on the plaintiff-doctor (only negligence would be
required), the argument went on, would prevent or at least discourage the bringing of frivolous claims. 3 7' Despite the efforts of
368. Thode, The Groundless Case-The Lawyer's Tort Duty to His Client and to the
Adverse Party 11 ST. MARY'S L.J. 59 (1979) (proposing new tort against lawyers for
reckless prosecution of a civil claim); Van Patten & Willard, supra note 322 (tort
of malicious defense would apply principles established for malicious
prosecution).
369. See W. KEETON, supra note 66, at 897-900. Occasionally a phsician has
succeeded with malicious prosecution claims after first prevailing agalnst a medical malpractice plaintiff. See Raine v. Drasin, 621 S.W.2d 895 (Ky. 1981) (professional's negligence can produce action for malicious prosecution).
370. See, e.g., Spencer v. Burglass, 337 So. 2d 596 (La. App. 1976), cert. denied, 340 So. 2d 990 (La. 1977) (canon of ethics does not support lawyer's duty
to third party); Freidman v. Dozorc, 412 Mich. 1, 312 N.W.2d 585 (1981) (public
policy of maintaining vigorous adversary system outweighs advantages of finding duty of care to attorney's legal opponent).
371. Spencer v. Burglass, 337 So. 2d 596, 600 (La. App. 1976), cert. denied,
340 So. 2d 990 (La. 1977).
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the proponents of this new tort, a lawyer's duty of care for purposes of malpractice liability remains essentially a duty to the
client.
A prime factor in the rejection of this expanded version of
malpractice liability is the fear that it would chill creative lawyering. 3 72 While the same concern has not been enough to curtail
the promulgation or application of Rule 11, it very much has
slowed the use of any new tort or any elimination of privity requirement for the traditional malpractice claim. Conversely, the
creation of a new tort claim for this supposed victim of baseless
litigation, presumably would add to, not subtract from the litigation dockets. At the same time, at least in the medical malpractice
area (where the efforts to expand attorney malpractice liability
have been the most active) other steps have been taken, also os3 73
tensibly designed to reduce the number of suits filed.
Although discussion of remedies for the so-called medical malpractice crisis has recently taken on a hysterical tone, 3 74 one of
the premises of the attempt to expand lawyer malpractice liability
is that at least part of the great increase in medical malpractice
suits is due to the filing of baseless claims. Accordingly, as with
Rule 11, the theory is that attorney malpractice claims by third
parties would result in examination of the lawyering competence
and ethics, at least of lawyers for medical malpractice plaintiffs.
These examinations could have the same deterrent effect and
therefore positive impact on the improvement of lawyers as Rule
11 inquiries. But even if they do deter a handful of baseless malpractice claims, these new devices would be highly inefficient ways
to raise the quality of lawyering. Furthermore, use of this expanded malpractice tort, or a newly created tort, also like Rule 11,
372. Id at 601. "Surely, in any case where a suit is filed by a defendant who
was vindicated in a contested case against the attorney for the plaintiff some
consideration must be given to the 'chilling effect' such an action might have on
the basic right of a citizen to seek redress in court for what he considers to be a
wrong." Id.; see also Talamini v. Allstate Ins. Co., 470 U.S. 1067 (1985); Friedlander v. Nims, 755 F.2d 810 (8th Cir. 1985); C.W. Wolfram, supra note 119, at

233.
373. Efforts have mushroomed to curb allegedly baseless medical malpractice claims. See Redlich, Understanding the Medical Malpractice Crisis, N.Y. STATE
BAR JOURNAL 38 (October, 1985); Abram, To Curb Medical Suits, N.Y. Times,
March 31, 1986 at A13 (recommending more client-centered method of lawyer
decision-making); see also FLA. STAT. § 768.56(1) (1985) (requiring losing party in
medical malpractice case to pay for opponent's legal fees); Sponce & Roth, Closing the Courthouse Door: Floridas Spurious Claims Statute, 11 STETSON L. REV. 283

(1982) (critique of Florida statute).
374. See Brinkley, Disciplinary Cases Rise for Doctors, N.Y. Times, Jan. 20,
1986, at Al.

https://digitalcommons.law.villanova.edu/vlr/vol32/iss3/1

92

Grosberg: Illusion and Reality in Regulating Lawyer Performance: Rethinking

19871

RETHINKING RULE I1

667

raises the spectre of satellite litigation. Finally, if these new
claims were available in the initial or main lawsuit they would be
vulnerable to many of the same kinds of potential misuse raised in
this paper regarding Rule 11. In any event, the availability of any
such new remedies, either via statute or case law, is far from a
reality.
C.

Law Schools

A more direct and affirmative way to improve the quality of
lawyering is to better educate and train lawyers, most especially,
in the area of applied lawyering skills. Is this being done? Could
it be done? If so, is this a better method than the indirect way
effected through the use of Rule 11 ? And finally, is it necessary to
talk of one or the other? Why not both?
Two roles for educators come to mind in this evaluation of
the Rule 11 experience. First, legal educators could do much
more both in law schools and after in continuing education programs to address the goal of improving the quality of lawyers'
performance. Second, there may be a role for them to play in
assisting the courts to make the Rule 11 evaluative function operate more effectively. For example, if, as I propose below, a Rule
11 arm of the court were established,3 7 5 the educators might assist in the refinement of lawyering standards and the application
of those criteria.
The genesis of this assessment of the judicial application of
Rule 11 and the rule's potential as a vehicle for improving the
quality of lawyering lies in my experience as a clinical teacher.
Before and after Rule 11 was amended, I used the rule and its
Code counterparts as vehicles for teaching the skill of investigation.3 7 6 Until recently, the teaching of this lawyering task was not
often thought of as a responsibility of law schools. Indeed, many
in and out of law schools believed it was not a skill or subject
capable of being taught. Those views are still held by many, perhaps even most legal educators. Yet quite a significant number of
educators and lawyers now take a contrary position.3 7 7 Accepting
375. For a discussion of the proposed Rule 11 arm of the court, see infra
notes 424-50 and accompanying text.
376. This skill also is referred to as a research or a fact gathering skill and
often is included within the skill of case planning.
377. See A.B.A., Law Schools and Professional Education, (Report and Recommendations of the Special Committee for a Study of Legal Education of the
American Bar Association, 1980) (The Zemans-Rosenblum Sample of Chicago
attorneys was asked to evaluate "skills and areas of knowledge considered im-
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the increasingly available empirical data showing that lawyers are
most critical of their education for failing to teach them such skills
as investigation, counseling and interviewing,3 7 8 some educators
(at least initially only clinical educators) confronted this shortcoming in legal education. Today, there are separate textbooks
for the subject of investigation 379 and treatment of it in numerous
other law school texts. 3 80 Similarly, there are innumerable books
and complimentary pedagogical tools such as videotapes for the
teaching of the other related lawyering skills such as interviewing
and negotiating. It would be highly unusual for today's law
school not to have at least a sampling of such clinical or skills
courses.
Clearly, the ability to complete competently and efficiently a
factual investigation and appropriate legal research are skills integral to the satisfaction of Rule 11. It is the lawyers' failing in this
regard which gives rise to many of the recent Rule 11 judicial critiques of lawyering performance. 3 8 1 Similarly effective interviewing, in turn, may be crucial to a lawyer's ability to ascertain the
necessary facts. 38 2 The judicial Rule 11 assessment of the performance of these skills is an evaluative task similar to those facing the clinical law teacher. The primary difference-and it is a
critical one-is that for teachers, evaluation is integral to their
pedogogical responsibility, whereas for judges, assessing a lawyer's performance of the investigative obligations of Rule 11 is, at
38 3
best, tangential to the primary task of judging.
portant to the practice of law." "Fact gathering" was the number one skill
cited); G. BELLOW & B. MOULTON, THE LAWYERING PROCESS: PREPARING AND
PRESENTING THE CASE 1-157 (1981); D. BINDER & L. BERGMAN, FACT INVESTIGATION: FROM HYPOTHESIS TO PROOF (1984); see, e.g., Amsterdam, ClinicalLegal Education-A 21st Century Perspective 34J. LEGAL ED. 612, 614 (1984) ("ends-means"
thinking as a method of analytic thinking).
378. ABA, Law Schools, supra note 377.
379. See, e.g., G. Bellow & B. Moulton, supra note 377; D. BINDER & L. BERGMAN, supra note 377.
380. See, e.g.,
R. HAYDOCK, D. HERR, &J. STEMPEL, FUNDAMENTALS OF PRETRIAL LITIGATION INVESTIGATION 23-65 (1985); V. TANFORD, THE TRIAL PROCESS
LAW, TACTICS, AND ETHICS 18-86 (1983).

381. See, e.g., Whittington v. Ohio River Co., 115 F.R.D. 201 (E.D. Ky.
1987) (critique of lawyer's investigative actions); Continental Air Lines, Inc. v.
Group Sys. Int'l Far East Ltd., 109 F.R.D. 594, 596 (C.D. Cal. 1986) (court examines and evaluates both legal research and fact investigation skills of lawyer in
question).
382. Continental Air Lines, Inc. v. Group Sys. Int'l Far East Ltd., 109
F.R.D. 594, 598 (C.D.Cal. 1986). Implicitly, Judge Tashima concludes that the
lawyer's ability to interview his client was so inept as to preclude the lawyer from
possibly completing the requisite Rule 11 "reasonable inquiry." Id.
383. See, e.g., id. at 595. The court, having denied defendant's motion to
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On a broader analogous level, one might ask why a judge's
capacity to evaluate the merits (as compared with a teacher's
opinion on the same substantive legal issue) is any different from
a judge's capacity to evaluate lawyering performance (as compared with a teacher's evaluation of lawyering). If a judge can
perform the former function (i.e., the act of deciding or judging a
case on the merits) why cannot the judge also perform the latter
function of evaluating lawyers? Judge Weinstein recently suggested that judges may not always be capable of assessing degrees
of competence, even when the Rule 11 inquiry is focused on the
legal as opposed to the factual basis of a complaint. 384 Judges
surely could evaluate lawyering (especially if trained to do so); the
more important question is whether they should. I think not, at
least not in the relatively commonplace fashion occurring with
Rule 11. The principal reason is the point just made about the
difference between teaching and judging. Evaluating performance is central to the functioning of teachers. Forjudges, it is not.
While judges certainly could be trained to evaluate lawyering performance, they will resist even if they are trained because it is a
task not integral to their duty and responsibility to decide cases.
In some ways the function of evaluating lawyers is similar to the
new responsibilities of judicial management which are now increasingly being imposed on judges. There, however, I think it is
easier for judges to assume the management tasks because they
are more directly tied to performing efficiently the judicial tasks
of deciding particular cases. The nexus between judging and
evaluating lawyer performance is far more tenuous.
Only in the last decade or two have law teachers recognized
any responsibility to teach the skills of lawyering. Previously
teachers focused their attention as judges do only on various bodies of substantive and procedural law. That realization by law
dismiss for lack of personal jurisdiction, reserved decision on plaintiff's Rule 11
request, "pending further briefing by the parties." Id. The court's efforts would
have no bearing whatsoever on the resolution of any underlying legal issue in
the case. The closest analogous situation would be a contempt hearing, conducted because a lawyer acted contumaciously to a judge (with no direct impact
on the litigants). The major difference being the egregious behavior in the contempt case versus the much milder lawyering transgression under Rule 11.
384. See Eastway H, 637 F. Supp. 558, 568 (E.D.N.Y. 1986) ("Appropriate
modesty would, even here [regarding reasonableness of legal conclusions], in
many cases suggest that generalist federal judges might not be fully aware of
what reasonable and competent members of the bar consider a reasonable conclusion."). Judge Weinstein is a former law professor. Judge Posner, also a former professor, in stark contrast, certainly has no such problem. See, e.g., Hill v.
Norfolk & W. Ry., 814 F.2d 1192, 1201-02 (7th Cir. 1987).
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professors, in my judgement, was long overdue. Though slowly,
legal education is increasingly and more effectively assuming that
educational responsibility. These clinical education developments confirm the validity of that recognition (late though it was)
that the teaching, and therefore the evaluating of lawyering skills,
clearly is part of the educators' tasks. While judges may decry
bad lawyering and while certain individual judges may wish to
contribute to the educational effort, and while their responsibilities are expanding beyond simply applying the law and deciding
cases (e.g., "managing" caseloads), neither teaching nor the evaluation of lawyering is crucial or even important to the task of
judging. It is tangential at most.
What is the role of law schools in the profession's effort to
improve lawyering? In teaching the skill of fact investigation I
focus on three constraints which affect the scope and quality of an
investigation: the legal constraints (e.g., the evidentiary limitations on the potential trial use of a lawyer's file memo reflecting a
witness interview in contrast to a certified transcript of a desposition of the witness), 3 85 the ethical constraints (e.g., the obligation
to provide information or documents obtained in an investigation
which are harmful to the client's position in response to a proper
discovery request, and perhaps even when not requested); 386 and
the practical constraints (e.g., the limits of time and money on
how much can be done to investigate a case).3 8 7 Variations of
such a three-tiered analysis occasionally are seen in judicial applications of Rule 11; different permutations can occur in assessing
the adequacy of a pre-filing Rule 11 investigation versus, for example, a post-filing investigation prior to making a motion for a
summary judgment.3 88 Together with a suggested temporal
385. See FED. R. Civ. P. 32(a)(3) (use of depositions in court proceedings);
R. HAYDOCK & D. HERR, DISCOVERY: THEORY, PRACTICE AND PROBLEMS 164
(1983) (use of deposition).
386. See G. BELLOW & B. MOULTON, supra note 377, at 417-18; S. GILLERS &
N. DORSEN, supra note 321, at 371-77.
387. See Garth, supra note 1, at 670. Professor Garth focuses his attention
on the fact that most if not all of the concern expressed about lawyering competence pays no heed to the reality that lawyers rarely have the luxury of doing a
complete or thorough investigation. What is crucial, therefore, he asserts, is
that consumers through informed consent be able to purchase a lesser quality of
services if they so choose. Id. While this is hard to disagree with, it does not
seem to recognize the educational role in teaching lawyers how to be more efficient. See also M. MELTSNER & P. SCHRAG, PUBLIC INTEREST ADVOCACY: MATERIALS FOR CLINICAL LEGAL EDUCATION 17-22

(1974).

388. What is a "reasonable inquiry" under Rule 11 depends on the circumstances. Much less time may be available before filing a complaint than later on
in a lawsuit. See, e.g., Foster v. Michelin Tire Corp., 108 F.R.D. 412, 415 (C.D.
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scheme for fact-gathering,3 89 I use Rule 11 and the parallel Code
of Professional Responsibility language and an understanding of
the three constraints just mentioned to teach the skill of investigation. Usually these analyses will be done both in the context of
one or two continuing and somewhat complex simulations as well
as actual cases on which the students are working. Teaching the
skill of interviewing is similar. Effective interviewing technique
usually is necessary to obtain the kind of complete information
required to comply with the Rule 11 standard. This thumbnail
sketch of a portion of one clinician's syllabus is offered not as a
guide for other clinical teachers but as a single skeletal illustration
of how the skill of investigation might be taught and to contrast it
with the manner and purposes of ajudicial interpretation and application of Rule 11 insofar as the rule's standards of investigation are concerned. Judges, for the reasons discussed above, are
not prepared to devote comparable time and energy to explaining
or even evaluating investigative technique. It is not their
responsibility.
Nevertheless, even a perfunctory Rule 11 judicial evaluation
could contribute to the improvement of lawyering. It simply is a
less effective method than a comprehensive clinical or simulation
educational experience should be. The lawyer who is the object
of a judicial Rule 1 1 inquiry and the student participant in the
clinical exercise will each have a greater appreciation for the importance of a thorough and efficient execution of a well prepared
investigation plan. But which of the two will have the greater impact? Recognizing the self-serving bias of a clinician, it seems irrefutable that the educational experience will produce better and
more lasting results in terms of better lawyering without the chilling effect on creative lawyering occasioned by stiff Rule 11 sanctions. Minimally, the clinical exercise will involve a dialectical
give and take between teacher and student that cannot be equalIll. 1985) (court must determine if at the time of filing the complaint the plaintiffs conducted reasonable inquiry); Mohammed v. Union Carbide Corp., 606 F.
Supp. 252, 261 (E.D. Mich. 1985) (court examines efforts undertaken by attor-

ney to investigate claim prior to filing suit); Van Berkel v. Fox Farm and Road
Mach., 581 F. Supp. 1248, 1251 (D. Minn. 1984) (claim was barred by statute of
limitations and attorney had not made reasonable inquiry).
389. I suggest a framework developed by the Legal Services Corporation

(in their lawyer training materials) which breaks down events according to
whether they occurred before or after the event or transaction which gave rise to
the claim for relief: pre-incident, incident, post-incident. Training Legal Services Lawyering: A Manual for the Design of Local Training Programs and
Teaching of Basic Lawyering Skills at 111-15 to 111-34 (1972).
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led even by the most pedantic ofjudges. 3 90 Even more often, the
judicial assessment will be conclusory or cryptic or both and perhaps even caustic or denigrating. 3 9' A financial penalty and a
published opinion criticizing a lawyer's skills unquestionably will
cause the recipient (and perhaps others) to be more careful in the
future. More negatively, it may discourage a lawyer from bringing a novel but non-frivolous claim. But the constructive educational guidance (which should be part of a good clinician's
3 92
critique) will usually not be present in a Rule 11 assessment.
Although this is not the place to detail educational proposals,
at least three possible areas where law schools could act may be
identified. First, there is much room for the development of more
clinical and simulation courses teaching case planning and investigation at the law school level. A very modest goal would be the
incorporation of six or eight class hours in basic investigation
concepts into any one of a number of clinical or non-clinical
courses so that every law graduate would have this minimal exposure. Second, law schools could do more in the area of continuing education. Skills training programs are increasing in number
for law graduates who did not have the opportunity to take skills
courses in law school, but most remain unaffiliated with law
schools. 3 93 On the assumption that full-time teachers may more
effectively impart skills learning than moonlighting or volunteer
lawyers, the law schools seem aptly suited for this task. 39 4 There
390. Even with respect to those judges who provide the more detailed critiques in their written Rule 11 opinions there is little if any face to face contact
between the lawyer and the judge/teacher. See, e.g., Magnus Elec., Inc. v. Argentine Republic, 637 F. Supp. 487 (N.D. Ill. 1986) (opinion byJ. Shadur); Huettig
& Schromm, Inc. v. Landscape Contractors Council, 582 F. Supp. 1519 (N.D.
Cal. 1984) (opinion byJ. Schwarzer), aff'd, 790 F.2d 1421 (9th Cir. 1986). Nor,
in the minds of many if not most judges should there be. Rule 11, as presently
drafted, was not intended to make the judge a teacher, supervisor or trainer.
Rather, the rule was simply to keep out baseless litigation.
391. See, e.g., Thornton v. Wahl, 787 F.2d 1151, 1154 (7th Cir.) cert. denied,
107 S. Ct. 131 (1986) ("An empty head but a pure heart is no defense."); see also
In re TCI, Ltd., 769 F.2d 441,445-50 (7th Cir. 1985) (judge criticizes bad lawyering); Hill v. Norfolk & W. Ry., 814 F.2d 1192 (9th Cir. 1987) (extraordinary
attack on the competence of lawyer who was not even given opportunity to
respond).
392. Unfortunately there are too few clinicians and too few critiques. And
even in law schools with relatively strong clinical programs, many if not most
graduates have not had any opportunity to "learn" the skills of interviewing or

investigation. See D.

BINDER

& L.

BERGMAN,

supra note 377, at xvii.

393. For example, see advertisements in the National Law Journal for seminars on subjects from "Critical Issues for Corporate Counsel" to "Legal Research," sponsored by organizations such as the Practicing Law Institute.
394. See, e.g., King Committee Report, supra note 1, at 22.
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are vast areas into which legal educators might go regarding continuing education.
There is a third way in which law schools might get involved
with improvement of lawyering quality, directly arising out of
Rule 11 litigation. And this assumes that Rule 11 is modified in
the manner I suggest later in this paper to remove its evaluative
function from the judges. Legal educators could assist the peer
review panels which would adjudicate Rule 11 motions either as
an arm of the judiciary or as an arm of the existing lawyer disciplinary bodies. These non-judicial panels could then determine
possible violations of Rule 11, propose corrective steps and impose appropriate sanctions. This suggestion is discussed further
3 95
below.
D.

Further Suggestionsfor Improving Lawyering Quality

There are a number of additional methods which periodically
have been proposed to improve the competence of lawyers. It is
useful at least to note 39 6 them in considering the efficacy, efficiency and appropriateness of thejudiciary's new Rule 11 involvement in this pursuit. The common denominator for each of these
directions for reform is the premise that lawyers' performance is
not up to par. That may or may not be a valid assumption. Nevertheless it is the primary impetus for the bar's discussion of various a meliorative devices.
1. Continuing Education and Specialization
These two ideas are often discussed together on the assumption that lawyers will be more receptive to continuing education
requirements if, as a result of satisfaction of the requirements, the
39 7
lawyer is allowed to assume the public status of a specialist.
Thus, the incentive of being able to call themselves a securities
lawyer or a malpractice specialist would induce lawyers to take the
securities law or medical malpractice continuing education
courses. Some states have imposed continuing education requirements without tying them to any right to specialize, or, more
395. For a discussion of the proposed non-judicial panels, see infra notes
424-50 and accompanying text.
396. The following summary, at most, is a cursory survey of various ideas,
proposals or programs which deal with the issue of lawyering competence.
Closer examination is beyond the scope of this paper.
397. See Fox, State Bar Rejects Proposalfor Specialist Certification, N.Y.L.J., Apr.

22, 1986, at 1, col. 6; ALI/ABA,

ENHANCING THE COMPETENCE OF LAWYERS,

299-

416 (1981).
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accurately to advertise as specialists. 3 9 8
In terms of improving lawyering competence levels, these efforts have had a limited impact. Most of the continuing education
courses (as well as the specialist certification programs) have required only that the lawyer attend a certain number of lectures;
invariably no feedback, evaluation or grading process is involved.3 99 Even in the more sophisticated offerings relating to
trial skills, constructive critiques are often not provided, grades
usually are not given, and comprehensive assessments are rarely
provided. 4 0 0 Critics have reasonably asserted, therefore, that the
completion of such continuing education courses is no assurance
that any degree of specialized expertise has been acquired. With
respect to the more modest objective of encouraging members of
the bar to stay current (as compared to the goal of qualifying specialists), it is fair to say that continuing education requirements
(even if attendance is the only criteria for satisfaction) are not
harmful. 40 ' The accomplishment of this modest goal, however, is
not terribly pertinent to the kind of allegations of incompetence
that are now the subject of Rule 11 judicial opinions. Unless and
until the nature and method of conducting these courses is
changed, continuing education programs cannot be expected to
have a significant impact on the level of lawyering competence.
2.

Total Deregulation of Bar (Market Forces)

Some in the consumer movement assert that the present regulatory system governing the practice of law neither protects the
consuming public nor ensures minimal competency among lawyers; rather it is a mechanism which essentially protects the
bar. 40 2 These sentiments, in the context of growing support for
the thesis that, generally, less regulation is better than more, have
produced the relatively extreme proposal: eliminate all regulation of lawyers, either by the bar or any governmental author398. ALI/ABA, ENHANCING THE COMPETENCE OF LAWYERS 353-54.
399. See Martyn, supra note 321 at 725-26.
400. The highly respected National Institute of Trial Advocacy (NITA)
does provide constructive feedback. It also awards a certificate of completion
which, presumably, is not granted unless there is serious and conscientious participation. The NITA trial advocacy courses usually are quite intensive and require full-time participation for one, two or three weeks.
401. There certainly seems to be an increase in the numbers of these continuing education offerings. See, e.g., Nat'l L. J., Aug. 18, 1986 (containing 8
pages of courses).
402. See Garth, supra note 1.
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ity.40 3

This, it is suggested, will create a system of pure
competition among lawyers. A critical corollary of general deregulation or at least deregulation as to those norms relating to competency, is the concept of informed consent. With proper
disclosure, a consumer should be able to purchase whatever quality of services she or he wishes; that the consumer should be able
to choose between the Cadillac and Chevrolet quality of lawyering. 40 4 This thesis, of course, has no applicability to poor people
who cannot afford to pay anything, and, therefore have no choice,
but rather must simply accept the legal services or legal aid lawyers, competent or not. Such a deregulated world of lawyers
would, the argument goes, weed out in the natural order of things
the less fit and certainly the incompetent at the same time as benefitting the consumer.
This indirect market mechanism method of raising the quality of lawyering, even if it were a realistic option and even if it
were a successful strategy to make lawyers more competent, is
even more attenuated than the Rule 11 method. It certainly
would not afford compensatory relief to the adversary or the
court who are victims of baseless and wasteful claims. Nor would
it punish (at least directly) the frivolous litigator. The proposal
assumes that the fear of competition alone would induce lawyers
to be more competent. No direct effort to articulate the skills of
lawyering or the criteria for evaluating such skills would be involved; nor would there be the published critiques of Rule 11 judicial opinions. It is interesting, perhaps even amusing to some,
to debate the theoretical efficacy of this pure competition model.
Realistically, it is not an idea which is likely to be implemented in
the foreseeable future.
3.

Non-Lawyer Regulation of the Bar

A less drastic but equally unrealistic change would be to substantially alter rather than eliminate the system of lawyer regulation. By replacing lawyers and judges as the regulators, with
representatives of the consuming public and other non-lawyers,
some argue, a more effective system would be created. 40 5 Such a
regulatory system, it is asserted, would be more sensitive to the
403. See Horowitz, The Economic Foundationsof Self-Regulation in the Professions

in REGULATING THE PROFESSIONS 16 (R. Blair and S. Rubin eds. 1980) (espousing
deregulation as appropriate).
404. See Garth, supra note 1, at 682 (a legal services consumer can be a
gourmet purchaser or one seeking "no frills").
405. See Martyn, supra note 321, at 736-43.
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concerns of the public for competent lawyering and certainly to
the unmet demand that consumers of legal services be treated respectfully and thoughtfully. 40 6 Again, however, like the pure
competition model, such a restructuring of the lawyer disciplinary
system would at best indirectly' induce lawyers to perform at
higher levels. It may even be more indirect than the pure competition model. Here the inducement would depend on the assumptions first, that a non-lawyer regulated system would more
effectively effectuate norms requiring minimal levels of competence and, second, that the existence of the new system would
(through deterrence) induce lawyers to perform better. As with
any deterrence model, it is the threat of sanctions (or the loss of
business) which causes improvement. It is not a process by which
lawyers become better educated or trained to perform better but
rather, one which encourages each individual lawyer to try harder
on her or his own initiative.
4.

Peer Review

Institutionalizing a critique or feedback system is a more direct method of improving lawyering performance. 40 7 Peer review
operates on the same principle which is integral to clinical legal
education. After a particular skill is performed (e.g. initial client
interview, motion argument, drafting of a brief), another lawyer
or lawyers (preferably attorneys trained and experienced in the
skill) would provide a critique. As with clinical teaching techniques the give and take of the critique provides the grist for the
learning process. When done well, peer review can be very effective in improving the quality of lawyering. 40 8
Peer review could be implemented in several different
ways. 40 9 Bar associations could establish clearing house operations which would match lawyers volunteering to act as peer reviewers with lawyers voluntarily seeking such instruction. A
406. Id.
407. The concept of peer review has been much discussed and written

about. See A.L.I./A.B.A.,

ENHANCING

THE

COMPETENCE

OF LAWYERS

(1981);

Devitt Committee Report and King Committee Report, supra note 1.
408. See A.B.A., MODEL PEER REVIEW, supra note 94 at §§ 12-22; see also
Martyn, supra note 321 at 726-28; ABA, PROFESSIONALISM REPORT, supra note 1,
at 272; Promoting Lawyer Competence, State CourtJournal 15, 21 (Fall, 1986)
(A Model State Court Lawyer Competence Plan developed by the Conference of
ChiefJustices Committee on Lawyer Competence) [hereinafter CCJ Plan].
409. See generally A.B.A. MODEL PEER REVIEW, supra note 94, at §§ 12-26;
Frankel, The Promise of Peer Review, in A.L.I./A.B.A., ENHANCING THE COMPETENCE
OF LAWYERS 219 (1981).
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variation which may be less conducive to solid educational gains
is where a local disciplinary body would direct that a particular
lawyer participate in such a program. 41 0 To what extent peer review might result in punitive sanctions could vary depending on
the circumstances. On a more localized and private basis, law
offices could set up such a review mechanism internally, trying to
remain sensitive to the problem of confusing constructive critiques with promotional evaluations. Many large law offices now
4 11
use such a review system.
For most lawyers, however, peer review is not now available.
Whether because the attorney is in a one or two lawyer office or
because the law office's commitment to training and supervision
is less than ideal, critiques of lawyering performance are not the
norm. Few bar associations have set up the kind of clearinghouse
peer review board mentioned above. Moreover, there does not
seem to be a practical way in which the private institutionalization
of such practices could be mandated outside of the judicial context. 4 12 Whereas some of the other lawyering improvement vehicles discussed above could be imposed from outside (e.g. clinical
education, expanded malpractice concepts, continuing education
requirements, etc.), voluntary peer review is, by definition, lawyer-initiated. The organized bar might more actively encourage
its use, but essentially, it will remain up to individual lawyers and
law offices to implement the device. Peer review which is not voluntary but rather related in some way to the disciplinary mechanisms, does not yet seem to be in use anywhere. Despite all of
these problems, however, as the Conference of Chief Justices
stated in the commentary to their recently proposed Model State
Court Lawyer Competence Plan, peer review could be a "therapeutic exercise based upon a concern for attorneys whose compe41 3
tence is in question."
410. Judge Frankel said this about compulsory "disciplinary" peer review:
"discipline is not a promising road to competence." Id. at 226.
411. A partner in Arnold & Porter recently described its internal lawyer
evaluation system as one entailing about 500 hours/year work for 10 partners.
Wertheimer, A Look at Evaluation of Performance: In the Law Firm, 16 SYLLABUS 1
UJune, 1986); see also A.B.A. ProfessionalismReport, supra note 1, at 272 (suggestion
of the use of preceptor).
412. For a discussion of modification of current Rule 11 procedures to include such a judicially established peer review mechanism, see supra notes 42450 and accompanying text.
413. Promoting Lawyer Competence, supra note 408, at 21.
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Skills Tests

The use of tests of various lawyering skills has arisen in two
post-graduate contexts: a) as part of an entry bar exam; 4 14 and
b) as a requirement for admission to practice in the federal courts
or other specialized forums. 4 15 It is fair to say, however, that
neither the California "performance test" nor the federal court
experimental admissions test (both written) have yet been accepted to the extent necessary to realistically expect that they will
soon be used on a wider scale. Conceptually, testing may be a
useful device to encourage lawyers to focus on the learning of
discrete skills. There is a strong urge among many, however, to
resist increasing the number or significance of tests required after
graduation from law school. 4 16 This is another rationale to include the skills learning and testing in the law school experience
when learning, testing and feedback are accepted parts of the ed4 17
ucational process.
6. Public Registering of "Bad" Lawyers
Another deterrent vehicle which I alluded to above would be
a central registry in which the name of every lawyer found to be
incompetent or unethical would be listed. 41 8 The mechanics
would have to be carefully delineated but the concept is clear
414. California, for example, since 1983, includes a "performance test" as a
mandatory part of its general bar examination. This test is intended to test a
broader range of lawyering skills than those reflected in the traditional exams.
The performance test assesses, in addition to analytical skills, fact-gathering,
drafting and case-planning skills (including ethical and tactical considerations).
See information sheet distributed by California Committee of Bar Examiners. See
also M. JOSEPHSON, LEARNING & EVALUATION IN LAW SCHOOL 40-42, 64-271
(1984); O'Hara & Klein, Is the Bar Examination an Adequate Measure of Lawyer Competence? 50 BAR EXAMINER 28 (August 1981).
415. See Devitt and King Committee Reports, supra note 1; I. KAUFMAN,
supra note 3 (regarding special federal court exams). Unlike the California performance test, the federal admissions test that has been experimented with is a
relatively limited test of knowledge of the federal and local rules of procedure.
King Committee Report, supra note 1, at 10.
416. See, e.g., King Committee Report, supra note 1, at 72 (Higginbottham,
J., dissenting). "We must remember that we do not sit as philosopher kings
charged with the burden of contemplating fascinating pedagogical theories on
the causes of incompetence of some members of the bar." Id.
417. See, e.g., M.JOsEPHSON,supra note 414 (regarding ways to improve testing methodology as a way of measuring competence as to numerous lawyering
skills).
418. For a further discussion, see supra note 360 and accompanying text.
For 15 years the ABA National Disciplinary Data Bank has been distributing
names of lawyers who have been disciplined to prevent a lawyer who was disbarred in one state from moving to another state to practice law. See McPike &
Harrison, The True Story on Lawyer Discipline, 70 A.B.A. J. 92 (1984).
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enough. 41 9 Lawyers would improve their performance in order to
avoid being put on the list.420 Malpractice, abuse of process and
malicious prosecution judgements against lawyers would be the
principle bases of adding names to the list. A violation of Rule 11
simply would be another way for a lawyer's name to find its way to
such a registry. Currently, in our decentralized method of disciplinary enforcement, there does not seem to be any follow-up by
judges as to lawyers found liable in the kinds of cases just mentioned. 42 ' Regardless of any other steps which might be taken for
the purpose of improving lawyering quality, the central registry
suggestion would provide a disclosure mechanism by which the
public could be alerted to problem lawyers and thereby possibly
contribute to the quest for better lawyers.
VI.

THE FUTURE OF RULE

11

Improving the quality of lawyering is a worthy goal. Though
not a stated purpose of Rule 11 it probably is being achieved, at
least to some extent, as a result of the 1983 amendment to the
rule. No one would fault the general pursuit of the goal of raising
lawyering quality. The only questions are whether the costs of
this achievement are reasonable and whether the method is an
effective and efficient one. As suggested above, Rule 11 does not
fare well under either of these tests. Furthermore, it is far from
certain whether there are any positive results with respect to the
primary goal of Rule 11-to deter frivolous litigation and help
unclog the court dockets. 4 22 The costs incurred from Rule 11 are
419. For example, the current disciplinary data bank does not include private disciplinary actions even though such sanctions (usually in the form of reprimand letters) constitute a significant portion of disciplinary actions.
420. For example, in New York City, the City Health Department distributes (and the various newspapers then publish) lists of restaurant and food shop
violators of various health maintenance laws. Sometimes the listing alone (in the
event the violator is well-known) gives rise to a separate newspaper article. This
public dissemination of the names of the violators cannot help but "encourage"
compliance with the various laws. There also must be a fair and easy way to have
one's name removed from the registry, perhaps after certain remedial steps were
taken.
421. For a discussion of the lack of follow-up by judges, see supra note 364
and accompanying text.
422. Concedely, this is extraordinarily difficult to assess. The data is nearly
non-existent as to whether any meaningful portion of increased court filings was
attributable (in August, 1983 when Rule 11 was amended) to frivolous litigation.
There is even less data as to whether the frequency of frivolous litigation has
diminished due to Rule 11. In terms of the drafters' "streamlining litigation"
objectives, the necessary empirical test would be whether enough judicial time
and energy has been saved (due to the deterred frivolous litigation) to outweigh
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several. Because of the wide discretion left to trial judges there is
great potential for misuse both as to claims thought by certain
judges to be inappropriate for federal court and even as to lawyers who for whatever reason provoke the ire of particular judges.
The fact that the judicial decision-making process under Rule 11
may make it very difficult for judges to resist the temptation to
buttress their initial legal conclusion with a complementing Rule
11 decision of frivolousness, merely accentuates the potential for
abuse. 4 23 Returning to the probable positive impact of Rule 11
on lawyering competence, the use of this procedural rule, nevertheless, is neither a direct nor particularly efficient way to raise
the quality of lawyering.
It is against this background that I offer suggestions for
changes in Rule 11 procedures aimed at diminishing the costs and
making more effective and efficient the lawyer improvement
methods. 42 4 With the following changes, Rule 11 could be a
more effective vehicle for accomplishing this dual purpose and
still act as a vehicle theoretically aimed at streamlining the litigation process. If the Rule 11 evaluative function were essentially
removed from the responsibilities of federal judges and given to
others, I believe the stated objectives of the drafters, as well as the
lawyering improvement concerns which I have addressed, could
be better accomplished without many of the problems occasioned
by Rule 11 in its present form.
In response to a Rule 11 motion, a court would make only a
preliminary inquiry into the Rule 11 arguments and, then, if appropriate, a referral would be made to: a) the local lawyer disciplinary body; b) a special Rule 11 inquiry committee, panel,
commission or individual, established as an arm of the federal
court; or c) a special master appointed by the court to conduct the
Rule 11 inquiry. Only at that second stage would a careful examithe judicial time spent on Rule 11 litigation. I remain skeptical whether such an
empirical survey could ever be designed or carried out.
423. For a discussion of the misuse of Rule 11, see supra notes 223-84.
424. The more drastic suggestion of repealing Rule 11 and reverting to the
pre-amendment version of the rule seems highly improbable. First, a significant
amount of debate and care went into the promulgation of the 1983 amendments. Just as a matter of fairness it may be premature to conclude that the rule
is having no measurable positive impact on the dockets. And second, even without any supportive empirical data, there remains a significant cadre of Rule 11
supporters who clearly feel that the rule is having a positive deterrent effect on
baseless litigation, albeit based on subjective reactions. See Report of New York
State Bar Association, supra note 32 (75% of lawyers surveyed favor sanctions).
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nation be made of the competence and ethics of the lawyer in
question, regardless of which possible mechanisms were utilized.
More specifically, upon receipt of a Rule 11 motion (or by
raising the Rule 11 issue at its own initiative) a court would first
complete the primary task of deciding the underlying substantive
or procedural issue. Then the court would review the Rule 11
papers in terms of the rule's minimum competence and ethics
standards. Based only on this review of the papers and a low
threshold standard, a court would decide whether to make a referral of the Rule 11 issue to a second body for more detailed
consideration. The standard of proof would be comparable to
the standard for probable cause for the issuance of a search warrant,4 2 5 or an indictment standard 4 26 or perhaps the administrative law standard for probable cause which calls, at the
completion of a preliminary investigation, for a full administrative
4 27
hearing.
The function of the second stage of this bifurcated Rule 11
inquiry, would be both to adjudicate the Rule 11 motion (and
thereby determine any appropriate sanctions) and equally important, to directly teach better lawyering. To do this, more meaningful critiques as well as follow-ups would be provided to the
offending lawyer. In this sense the Rule 11 body would work in
the same way as a peer review committee. Refined criteria for
various lawyering skills would have to be developed either by
amendment to the rule, local rules or otherwise. And the proceeding would be more educational and less punitive (though the
use of sanctions would still be available). In terms of peer review
terminology, it would be closest to the non-voluntary or disciplinary peer review mechanism. The panel would have the same discretionary sanctioning power now exercised by the courts, the
panel's decision could be reviewable by the district court, particularly if the choice for the form of the panel is that it be an arm of
425. See McCommon v. Mississippi, 474 U.S. 984 (1985).
426. See Gerstein v. Pugh, 420 U.S. 103 (1975).
427. See, e.g., State Office of Drug Abuse Servs. v. State Human Rights App.
Bd., 48 N.Y.2d 276, 422 N.Y.S.2d 647, 397 N.E.2d 1314 (1979) (administrative
standard for no probable cause determination); cf Note, supra note 250 at 1234.
The author proposes a three stage compulsory counterclaim procedure for malicious prosecution. Id. In the first, the court would decide the merits of plaintiff's claim; in the second, a "probable cause" determination would be made as
to the "probable cause" of the plaintiff's claim; and in the third, damages for the
defendant would be determined if the original claim of the plaintiff was found to
have lacked even probable cause. Id. The key difference between this proposal
and mine is that the judge is not likely, in mine, to get involved with the finding
that the plaintiff's lawyer acted frivolously.
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Attorneys who are the objects of review

would have the same basic due process rights which, generally,
are now accorded under the Rule 11 procedures-notice and an
opportunity to be heard. 4 2 9 In many ways, the process might approximate what now happens in clinical law class and in a handful
of courtrooms under Rule 11.430 And finally, these Rule 11 referrals would be limited to questions as to lawyers' behavior; Rule 11
motions seeking sanctions against litigants would continue to be
dealt with by the courts. In situations when both parties and litigants are the object of a Rule 11 motion, the court might defer
consideration of the issue regarding the party until the referral of
the lawyer's competence took its course.
As noted, there are at least three possibilities for a Rule 1 1
panel. The first is that the traditional disciplinary authorities assume the functions. If the local attorney disciplinary bodies were
to assume this responsibility for Rule 11 inquiries, the present
burden on the federal courts would be reduced almost completely. But this is a task-taking more disciplinary enforcement
action to improve the competence and ethics of lawyers-which
has often been urged on local bar officials. The realistic liklihood
of implementing such a proposal is not great. Despite the fact
that current ethics codes contain norms nearly identical to those
in Rule 11, such pleas are not meeting with any more success than
before Rule 11 was amended. Local disciplinary bodies simply
assert that they do not have resources to enforce more effectively
even the more egregious lawyering defalcations. 4 3 1 A quick retort
is that fines might be used to finance the costs. Sufficient reve428. If the choice of the panel to which a Rule 11 inquiry might be referred
is the local disciplinary body, the referring court would not have reviewing responsibilities. Only if the panel is an arm of the federal court would the court
have direct appellate responsibilities. Assuming Rule 11 is a proper procedural
rule it would seem that the Rule 11 inquiry functions could be delegated to an
arm of the court, subject to appellate review by the court, in the same fashion in
which magistrates' decisions are reviewed. Contra Burbank, supra note 169.
429. See, e.g., Donaldson v. Clark, 819 F.2d 1551 (11 th Cir. 1986) (en banc);
Ford v. Alfaro, 785 F.2d 835 (9th Cir. 1986); see also ProceduralRights of Attorneys
Facing Sanctions, 40 Record, Association of Bar of City of New York, 313 (1985).
Contra Hill v. Norfolk & W. Ry., 814 F.2d 1192, 1201-02 (9th Cir. 1987).
430. See, e.g., In re TCI Ltd., 769 F.2d 441 (7th Cir. 1985) (J. Easterbrook, in
lengthy opinion affirming fees sanction, sets forth guidelines for how lawyers
should prepare cases); cf A.B.A. Professionalism Report, supra note 1, at 313-17
(guidelines for practice under federal Rule 11).
431. The claim by disciplinary authorities of a lack of resources for adequate enforcement continues notwithstanding vigorous recommendations by
various respected panels that adequate funds be made available. E.g., A.B.A.
Professionalism Report, supra note 1, at 294; CCJ Plan, supra note 408 at 20.
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nues from fines, however, are unlikely, and, therefore, it seems
improbable that local disciplinary bodies would assume this Rule
11 referal responsibility.
A second possible forum in which the Rule 11 evaluative
function might be performed would be a special Rule 11 body
established by each federal court. The authority to create such a
body would be found in any of several places. First, Rule 11,
which already recognizes the valid role of the courts in carrying
out the Rule 11 functions, could be explicitly amended to establish a uniform mechanism for such Rule 11 bodies in all district
courts. 4 32 Second, even without such an amendment, any district
court could establish a Rule 11 arm by local court rule. 43 3 And

third, to the extent one might characterize Rule 11 concerns as
ethical mandates to ensure compliance with the minimum competence and anti-harassment norms of the lawyer ethics codes, the
federal court has the inherent powers to take appropriate discipli4 34
nary actions against lawyers who appear before them.
The third possibility for a Rule 11 arm could be to use a special master to make the Rule 11 inquiry and then report to the
initial judge. This seems less satisfactory both because the expenses would be greater and because the first judge would still
4 35
have to make the Rule 11 decision.
Let me both sketch the possible framework for such a Rule
432. For the language of such an amendment, see infra note 437.
433. FED. R. Civ. P. 83. Rule 83 authorizes the promulgation by district
court of any such local rules necessary to carry out its judicial responsibilities
which are not inconsistent with the Federal Rules of Civil Procedure. Id.
434. Most federal courts already have established either committees to deal
with disciplinary matters or at least procedures for handling such matters. See,
e.g., N.Y. CT. R. 4 (Local Rules of Southern District of New York). The U.S.
Supreme Court has held that the federal courts have autonomous control over
the conduct of lawyers who appear before them; "[t]he court's control over a
lawyer's professional life derives from his relationship to the responsibilities of a
court." Theard v. U.S., 354 U.S. 278, 281 (1957); cf In re Snyder, 472 U.S. 634
(1985). In the comments to the Model Rules, the drafters stated, regarding the
antidote to the problem of delay or obstruction in the litigation process that
"any solution must necessarily involve appropriate disciplinary measures."
Model Rules of Professional Conduct Rule 3.2 (1976) (Comment) (emphasis added). Clearly Rule 11, in seeking to do just that, encompasses both procedural
and disciplinary functions. E.g., In re Disciplinary Action Curl, 803 F.2d 1004,
1007 (9th Cir. 1986).
435. It is the Rule 11 two-step process which, as suggested above, makes it
difficult for a judge to resist the inclination to support the initial legal conclusion. For a discussion of the inclination to support the initial legal conclusion,
see supra notes 244-47 and accompanying text. Use of a special master would
interrupt the process but not alter the fact that the same judge would make both
the underlying legal decision and the Rule 11 decision.
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11 arm of the court (whichever of the three models is being considered) and raise, without resolving, the large number of procedural and mechanical issues which would have to be dealt with
before implementing such a proposal. The primary Rule 11 objective of this body would remain-deter frivolous litigation.
Compensation for the victim and punishment of the wrongdoer
would also remain as Rule 11 objectives, but clearly as secondary
goals. I would, however, make explicit what is now implicit and
that is the goal of improving the quality of lawyering through the
use of remedial educational steps to reduce the future incidence
of the kind of incompetent and unethical lawyering which can
lead to frivolous litigation. For this proposal to make any progress, it would require those who have supported the various recommendations to improve lawyering, 43 6 to step forward and
decide that Rule 11 is now the vehicle to actually implement some
of the ideas (especially peer review concepts) which until now
have only been talked about.
A threshold issue is whether the establishment of this Rule
11 arm should be accomplished through amendment of Rule 11
or merely recommended by the Judicial Conference and then implemented or not, pursuant to a decision of each district court
whether to create such an arm with local court rules. In the interests of uniformity and predictability, I would opt for an amendment to Rule 11. 43 7 As an initial matter, one or more district
436. See, e.g., King and Devitt Committee Reports, supra note 1; A.B.A. Professionalism Report, supra note 1; CCJ Plan, supra note 408.
437. The amendment would be: (new matter italicized; deleted matter
lined through):
RULE 11: SIGNING OF PLEADINGS, MOTIONS, AND OTHER PAPERS; REMEDIAL ACTIONS; SANCTIONS
Every pleading, motion, and other paper of a party represented by
an attorney shall be signed by at least one attorney of record in his
individual name, whose address shall be stated. A party who is not represented by an attorney shall sign his pleading, motion, or other paper
and state his address. Except when otherwise specifically provided by
rule or statute, pleadings need not be verified or accompanied by affidavit. The rule in equity that the averments of an answer under oath
must be overcome by the testimony of two witnesses or of one witness
sustained by corroborating circumstances is abolished. The signature
of an attorney or party constitutes a certificate by him that he has read
the pleading, motion, or other paper; that to the best of his knowledge,
information, and belief formed after reasonable inquiry it is well
grounded in fact and is warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law, and
that it is not interposed for any improper purpose, such as to harass or
to cause unnecessary delay or needless increase in the cost of litigation.
If a pleading, motion, or other paper is not signed, it shall be stricken
unless it is signed promptly after the omission is called to the attention
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43 8
courts might establish a Rule 11 arm on an experimental basis.
The design and operation of a Rule 11 body suggest several
possibilities. As with the peer review concept, 4 39 should the Rule
11 mechanism be a committee or an individual? If the former,
should it be comprised only of volunteer lawyers or should it also
have a judge or magistrate (possibly on a rotating basis)? Perhaps
a law teacher should also be on the committee especially if remedial steps are ordered by the Rule 11 body. 440 Should each court
have an administrator or law clerk (cf. pro se law clerk) to oversee
the administration of such a body?
One explanation for the lack of success (or at least the lack of
use) of the Devitt Committee experimental peer review committees is the absence of lawyers volunteering to act as peer reviewers. 44 1
Participation on such a committee is very much a
thankless job and most lawyers do not want to judge-or worse,
second-guess-their peers. Further, it would be critical on a Rule
11 review body that the lawyer peers be familiar with or at least
of the pleader or movant. If a ,mdingi,
moio,u, o,
p, . i
signedi viauIauonu this ak [T]he court upon motion or upon its own

initiative, shall make a preliminary determinationbased on the facts presented in
the pleadings and any accompanying motion papers, that there is probable cause
that a pleading, motion or other paper was signed in violation of this rule. Upon
making such a determination the court shall, in the case of an attorney alleged to
have violated the rule, refer the matter to the Rule 11 Panel which may conduct
conferences or hearings as needed and make a determinationwhether a violation of
the rule occurred. If such a violation is found to have occurred, the Rule 11 Panel
may direct that remedial steps be taken with respect to the offending lawyer andmay
impose, imipus, upon,, tIim pesotito signed it, a t
"piesented
pa ty,
both an appropriate sanction, which may include an order to pay to the
other party or parties the amount of the reasonable expenses incurred
because of the filing of the pleading, motion or other paper, including a
reasonable attorney's fee. The district court shall prescribe such rules for the
make-up and operation of the Rule 11 Panel as it deems appropriate,in accordance with Rule 83. With respect to any violation of this rule by a party (not an
attorney), the court shall make the determination and impose, ifappropriate,sanctions, without reference to or reliance on the Rule 11 Panel.
438. For a discussion of the results of the King Committee experiments, see
Devitt Committee Report, supra note 1.
439. See A.B.A. MODEL PEER REVIEW, supra note 94; CCJ Plan, supra note
408; King Committee Report, supra note 1; and Garth, supra note 1. For a discussion of a peer review system enacted over 50 years ago, see Spears, supra note
7.
440. Cf Weinstein, Reflections on 1983 Amendments to U.S. Rules of Civil Procedure, N.Y.L.J., Nov. 14, 1983, at 1 ("We will try to educate the bar-through
seminars and guidelines and, perhaps, local rules ....").The promulgation of
the Standing Rules on Discovery in the Eastern District of New York are an example of such guidelines.
441. See King Committee Report, supra note 1, at 18 (attorneys' concern
over "liability for professional damage that may be claimed to flow from referral" by a voluntary peer review panel to a disciplinary committee).
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empathetic to the pressures of the practitioner who is the object
of the Rule 11 inquiry. Wall Street partners probably would not
be ideal peer reviewers for legal services lawyers or single practitioners. The participation on the Rule 11 body of a rotating
judge or magistrate might ameliorate this problem. If volunteers
were not available, two possible solutions might be: require lawyers to periodically serve on the Rule 11 body as a condition of
admission to practice in the court or simply have the rotating
judge or magistrate (with the assistance of a clerk of administrator) singly perform the functions of the Rule 11 body. Although a
consensus is unlikely in every instance on what is a competent or
ethical lawyer, a more detailed set of criteria by which to evaluate
lawyering pursuant to Rule 11 is possible and certainly would be
helpful. 4 4 2 Perhaps the Judicial Conference could draft such criteria and then each district court could make any changes it
deemed appropriate. Some kind of a training program, or minimally a manual, ought to be provided for those who sit on the
Rule 11 panel.
Based on the studies and experiments with peer review committees, an additional comment is in order because of the "disciplinary" functions to be performed by this Rule 11 body, beyond
its educative role. The King Report speculated that a key reason
for the non-use of the experimental peer review mechanisms was
that lawyers and judges could not separate the totally benign and
constructive assistance responsibilities of the peer group from the
disciplinary aspect. 4 43 In essence, the King Report suggested that
peer review would be used more if it was perceived only as a help442. For example, the Comment to Rule 1.1 "Competence" in the Model
Rules of Professional Conduct, outlines in greater detail than the language of
Rule 11 (if not the Advisory Notes) as to what competent lawyering is: "[elven
in an emergency . . . assistance should be limited to that reasonably necessary in
the circumstances"; "inquiry into and analysis of the factual and legal elements
of the problem"; "[i]t also includes adequate preparation." MODEL RULES OF
PROFESSIONAL CONDUCT Rule 1.1 at Comment. If Rule 11 panels were established, it probably would be constructive for a more detailed set of competence
criteria to be drafted (reflecting the tenor of the Rule 1.1 Comment and advisory
committee's notes to Rule I I and other discussions of competence standards)
but in a form which might be more easily utilized by a working Rule 11 panel.
For other sources of more detailed sets of competence criteria, see supra notes
357, 359.
443. Nine of the thirteen courts established experimental peer review bodies but they were used infrequently. Only eight referrals were made by judges
and twenty-one lawyers referred themselves. King Committee Report, supra
note 1, at 15 & 17-18; cf Spears, supra note 7, at 241 (in Texas, a concerted effort
was made to have the peer review committee act in a "non-punitive" manner,
and that it not be viewed as a "disciplinary committee.")

https://digitalcommons.law.villanova.edu/vlr/vol32/iss3/1

112

Grosberg: Illusion and Reality in Regulating Lawyer Performance: Rethinking

1987]

RETHINKING RULE

11

ful and not as a disciplinary arm of the court. Anything characterized as disciplinary is seen as a severe condemnation of a lawyer's
abilities and therefore to be avoided at all costs.
To a large extent, this problem would be unavoidable by the
proposed Rule 11 panel, because any Rule 11 inquiry is, in many
ways, in the nature of a disciplinary proceeding. But Rule I1 decisions are now being published and written about and probably
are having a greater adverse impact on the offending lawyers than
a disciplinary sanction might have if it came out of the kind of
panel envisioned here. 44 4 If anything, my proposed Rule 11 arm
might result in more informal resolutions and therefore fewer
written and published opinions condemning a lawyer's actions.
Conversely, the point has been made that peer review mechanisms would be more effective in terms of lawyers following
through with remedial activities if the sanctions of a disciplinary
type procedure were available to support peer review-the carrot
and stick principle. 44 5 Thus, recognizing that this proposal would
not be voluntary on the part of the targeted lawyers and that sanctions still could be imposed, it is an attempt to bridge the gap and
incorporate the educative features of constructive voluntary peer
review into a Rule 11 inquiry and yet not produce a mechanism
which is any more in the nature of a disciplinary proceeding than
a Rule 11 inquiry already is.
Procedurally, the compulsory arbitration panels used by
many federal courts provide a model. 44 6 A critical difference
444. Rule 11 opinions often are quite critical of lawyers' abilities. In addition to publication of the opinions, there also has been widespread publicity of
many sanction decisions. See, e.g., Hill v. Norfolk & W. Ry., 814 F.2d 1192, 1203
(7th Cir. 1987); Northern Trust Co. v. Muller, 616 F. Supp. 788, 790 (N.D. Ill.
1985) (the attorney's arguments (in this case) "are cut from the same cloth as
those found without merit-or worse-in the Opinion."); Fleming Sales Co. v.
Bailey, 611 F. Supp. 507, 518 (N.D. Ill. 1985) ("And it also discloses (at a minimum) its counsel's noncompliance with Rule lI's mandate."); see also Lawyer Assessed $160,000 For Bringing 'Baseless' Suit, N.Y.L.J., Mar. 31, 1986, at 1, col. 4;
Circuit Court Firm on Sanctions Against Attorneys and Clients, N.Y.LJ., Feb. 24, 1986,
at 1, col. 4. These few examples illustrate how Rule 11 proceedings often produce much more adverse publicity for the offending lawyer than what is likely to
occur after a private or semi-public disciplinary proceeding. Cf Spears, supra
note 7, at 241. (The peer review committee kept its records confidential).
445. See Martyn, supra note 321, at 728.
446. See, e.g., Local Arbitration Rule, Appendix C to Civil Rules for the
Southern and Eastern Districts at 592, McKinney's New York Rules of Court
(rev. ed., 1987); see also E.A. LIND &J. SHAPARD, EVALUATION OF COURT-ANNEXED
ARBITRATION IN THREE FEDERAL DISTRICT COURTS (rev. ed. 1983); Allison, Arbitration Agreements and Antitrust Claims: The Need For Enhanced Accomodation of Conflicting Public Policies, 64 N.C.L. REV. 219 (1986), Goff, Recent Development: Federal
and State Securities Claims: Litigation or Arbitration?, Dean Witter Reynolds, Inc. v.
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would be that the decision of a Rule 11 panel, which is an arm of
the federal court, like a magistrate's decision, would be final and
binding, subject to appeal, in contrast to the arbitration mechanisms. Appeals of sanctions or remedial orders would be to district judges and would proceed in the same manner as appeals of
magistrates' decisions. 44 7 The availability of an appeal to the district court judge could diminish the value of this proposal. This
reality seems unavoidable, however, in light of the unlikelihood of
local disciplinary bodies (ideally, a preferable Rule 11 arm) being
448
prepared to assume these Rule 11 evaluative responsibilities.
The lack of financial resources clearly is an obstacle to any of
these referral methods-a local disciplinary authority's Rule 11
panel, a federal court's Rule 11 panel, or a special master. But it
is illusory to think that no judicial resources are now being expended on Rule 11 litigation. The extraordinary amount of judicial time and resources spent on the Eastway Rule 11 litigation,
though extreme, is illustrative. 44 9 If the judiciary's role were reduced to the minimal step of making a preliminary determination
as I have proposed, those savings could be used to meet at least
some of the costs of the referral methods. 4 50 If the secondary
bodies do what I propose-which is to perform a more meaningful evaluative critique, along the lines of accepted clinical education methodology-there certainly would be still other additional
costs. Those costs are defensible, it seems to me, both because
the lawyer improvement efforts would be so much more effective
and because the separation of the second step of the Rule 11
analysis (by referring it to the special Rule 11 body) would avoid
Byrd, 105 S. Ct. 1238 (1985), 61 WASH. L. REV. 245 (1986); Katsoris, The Arbitration of a Public Securities Dispute, 53 FORDHAM L. REV. 279 (1984).
447. Cf 28 U.S.C. § 636(b) (1982).
448. For a discussion of the complaints by disciplinary authorities of a lack
of adequate funding, see supra note 431 and accompanying text.
449. The Eastway litigation while exceptional in terms of the length of the
decisions is not unusual in terms of the appellate and remand issues. See, e.g.,
Zaldivar v. City of Los Angeles, 780 F.2d 823 (9th Cir. 1986). It is true that such
appeals and remands could still occurjust as they do with magistrates' decisions.
But they seem less likely. And further, this proposal would still have the added
benefit of more effective use of teaching and remedial devices.
450. See, e.g., Continental Air Lines v. Group Sys. Int'l Far East, Ltd., 109
F.R.D. 594 (C.D. Cal. 1986); In re TCI Limited, 769 F.2d 441 (7th Cir. 1985).
These cases illustrate lengthy judicial evaluative excursions into what is or is not
good lawyering. Had the courts here simply determined as a threshold matter
that there was a "probable" Rule 11 violation and then referred the matter to a
Rule 11 panel, the opinions would have been unnecessary. Further, a peer review type panel might have improved on the educative value of the Rule 11
inquiry.
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many of the other costs and problems of the present Rule 11 proceedings which are discussed above. These include monetary
costs as well as the potential misuse of the rule. Because informal
educational remedial responses would be used more and highly
publicized monetary sanctions less, it would ameliorate to a large
extent the possible chilling effects on civil rights litigation and
also the potential problem of Rule 11 being used punitively
against certain lawyers or causes. The argument that Rule 11 is
producing satellite litigation would probably result in a stand-off;
while the additional time and costs of federal court litigation
might be substantially reduced by my proposal, the costs of these
special Rule 1 1 bodies would offset those savings.
VII.

CONCLUSION

The verdict is not yet in whether Rule 11 is streamlining the
litigation process and decreasing the court dockets or simply adding another layer to litigation and resulting in undesirable
abuses as well. 45 1 The rule may very well be deterring some frivo-

lous lawyering. It also may very well be causing some attorneys to
be more careful and be better prepared and, therefore, contribut4 52
ing to the general improvement in the quality of lawyering.
But Rule 11 may also be chilling some creative lawyering and penalizing some lawyers unfairly. It clearly is producing satellite liti451. The commentators go both ways. E.g., Cavanagh, supra note 6 (the
Rule 11 standards require clarification if they are to deter without chilling);
Nelken, supra note 6 (unless certain changes are effected in Rule 11 it may have
chilling and punitive effect on advocacy); Comment, Ask Questions First and Shoot
Later: ConstrainingFrivolity in Litigation Under Rule 11, 40 U. MIAMI L. REV. 1267
(1986) (Rule 11 is an effective way to curb abusive litigation practices); Note,
PlausiblePleadings, supra note 6 (Rule 11 being used too freely, thus discouraging
the assertion of novel legal theories and undermining open access to the courts);
Luban, Rule 11: Is It a Curefor Motion Sickness, Nat'l Rept'r on Legal Ethics (1987)
(Rule 11 may alleviate the tendency toward excessive motion practice in especially large lawsuits but it is not a cure for increased dockets and should be used
with sensitivity in the civil rights area.). One of the strongest endorsements of
Rule 11 comes from the A.B.A. ProfessionalismReport, supra note 1, at 291-92. (imposition of sanctions is an effective way to curb litigation abuses). Finally, it
should be noted that 75% of 1400 New York lawyers who responded to a bar
association survey, supported the use of sanctions. See supra note 32.
452. Prior to the 1983 amendments to Rule 11, Professors Bellow and
Moulton in noting the scant attention given to the issue of lawyer competence,
wrote: "What does emerge is a sense of how small a proportion of lawyer work
is ever subject to meaningful evaluation at all. Competence-like so many other
aspects of lawyering-may well be an ideal by which you will have to measure
yourself." G. BELLOW & B. MOULTON, supra note 377 at 423. The 1983 amendment to Rule 11 would, I believe, cause them to conclude that some slight
changes have occurred. The question then is whether the constructive potential
for the Rule 11 evaluative function can be realized at an acceptable cost.
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gation. The changes suggested above would enable the federal
courts to continue to pursue the objective of reducing the court
dockets (though there still is no empirical data to support the
conclusion that Rule 11 does this) and yet ameliorate the adverse
consequences just noted of the present rule. And perhaps most
importantly, the changes would make Rule 11 a much more effective tool for improving lawyering competence. Although the satellite litigation costs of Rule 11 would be offset by the costs of the
proposed additional Rule 11 evaluative proceedings, the other
negative consequences of the current rule would be lessened.
In the absence of such changes, the results of Rule 11 should
be monitored closely. The negative effects should be watched especially closely. Apart from whether the rule is achieving its
streamlining objective, at least part of the Rule 11 debate should
be whether the Rule 11 evaluative function is a proper judicial
task and whether there are any realistic and meaningful alternatives to the judiciary's direct involvement in improving the ethics
and competence of lawyers. Unfortunately, it would appear that
few of these alternatives are likely to be implemented. That this is
so is a sad commentary on the profession. Efforts should continue, nevertheless, to improve the quality of lawyering, most especially by legal educators.
In the meantime, it is difficult to fault the judiciary for assuming at least part of the profession's responsibility in this area.
Provided the potential negative consequences of Rule 11 are prevented or can be kept to a minimum (though I remain quite skeptical about this if Rule 11 procedures remain the same), the
deterrent effect of the rule cannot hurt the cause of better lawyering. Effecting higher levels of competence is not a traditional judicial function, yet it remains a secondary result of Rule 11. With
the changes I have suggested, I think Rule 11 could be a more
constructive vehicle for improving the quality of lawyering.
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